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Civil Procedure II
I. Pleadings 

A. FRCP 11 – Veracity in Pleading

1. Purposes of FRCP 11

i. Avoid abuse of courts as public forum

ii. Put stamp of experience on pleadings

iii. Avoid frivolous litigation

iv. Uniformity

v. Professional integrity because counsel has stake in suit

vi. Efficiency – possible sanctions might deter obstructionist techniques

vii. Acting in good faith

viii. Cut down on costs

ix. Stop harassment between parties

x. Do not over-deter

2. 11(a) – Signature

i. All written materials presented to the court are to be signed.

3. 11(b) – Representations to the Court

i. By presenting to the court any written material, the party certifies

a. It is not being presented for any improper purpose (harass, needless delay, or cost)

b. The claims, defenses, or other legal contentions are warranted by existing law or by a nonfrivolous argument for extension of existing law.

c. The allegations and other factual contentions have evidentiary support or, if identified as such, will have evidentiary support after further investigation.  

1) Reasonable inquiry under the circumstances.

d. The denials of factual contentions are warranted on the evidence or, if identified as such, are reasonably based on a lack of information or belief.

4. 11(c) – Sanctions

i. Sanctions can be initiated by motion.

a. Must give other party opportunity to respond.

b. Other party has 21 days to correct or withdraw.

c. Court may initiate sanctions.

ii. Limitations on sanctions

a. Monetary and non-monetary

b. Monetary sanctions cannot be imposed against a party for legal contentions.

c. Monetary sanctions are generally paid into court but costs for sanctions may be awarded.

d. Law firms can be sanctioned for attorney conduct.

5. 11(d) – Provisions a-c do not apply to discovery.

B. FRCP 8 – The Complaint

1. Must have three things.

i. Grounds of SMJ.

ii. A short and plain statement of the claim.

a. Showing entitled to relief.

b. Uses notice pleading.

c. Do not have to give detail.

d. Must put other side on notice.

iii. A demand for judgment.

2. Must plead with detail in some areas.

i. FRCP 9(b) – circumstances of fraud or mistake.  Must give particularity.

ii. FRCP 9(g) – items of special damages.  Must give particularity.

a. Special damages are not those that flow from the event.

C. FRCP 8 - The Defendant’s Response

1. Answer is a pleading.

i. Two things done in answer.

a. Under FRCP 8(b), respond to allegations of complaint.

1) Admit

2) Deny

3) Not sufficient to admit or deny.

4) Failure to deny allegation is treated as an admission on all allegation except damages.

b. Respond with Affirmative Defenses 8(c)

1) SOL

2) SOF

3) Injecting new facts in the answer.

4) Must get them in answer or run risk of waiving them.

D. Amending Complaints - FRCP 15 – Amendment

1. Effect of amendment is to supersede original pleading.

2. Original pleading can be used as evidence.  For example, inconsistent statements, etc.

3. Amended pleading has to be filed and served in same manner as original pleading.

4. If response to original pleading is required, a response to amended pleading is also required.

5. 15(a) 

i. Amendments generally

ii. A party may amend the party’s pleading once as a matter of course at any time before a responsive pleading is served, 

iii. Or if the pleading is one to which no responsive pleading is permitted and the action has not been placed on the trial calendar, the party may so amend it at any time within 20 days after it is served.  

iv. Otherwise, a party may amend by leave of court or with written consent of adverse party.

6. 15(b)

i. Amendments to conform the evidence.

ii. Party is allowed to amend the pleadings to what is tried.

iii. Adverse party must prove prejudice to prevent amendment.

iv. Sometimes might amend even after trial is over.

v. Done for res judicata purposes.

7. 15(c)

i. Relation back of amendments.

ii. Ask

a. Is there an amendment available as a matter of course?

b. Is there an amendment by leave of court as justice requires?

c. Does amendment relate back to original pleadings?

iii. Statutes of Limitations

a. Three Types

1) Filing w/in statute of limitations.

2) Serving w/in statute of limitations.

3) File and serve w/in statute of limitations.

iv. 15(c) is not an issue unless SOL has run.

v. 15(c)(1) 

a. Relation back is permitted by the law that provides the statute of limitations applicable to the action.

vi. 15(c)(2)

a. The claim or defense asserted in the amendment arose out of the same conduct, transaction, or occurrence set forth in the original pleading.

vii. 15(c)(3) – Rare

a. When complaint misidentifies party.

b. Amendment changes name.

c. Must come from same conduct, transaction, or occurrence.

d. Must be within 120 days of original pleading

viii. Why would we use requirement that amendment arise from same conduct, transaction, or occurrence?

a. Reasonably foreseeable for defendant.

b. Get the claim over with.

c. Encourage thorough pleading.

d. Statute of limitations

1) Stale claims

2) Prevent court backlog

3) Principle of “moving on”

ix. Laundry list for determining if claim arose from same conduct, transaction, or occurrence for relation back under FRCP 15(c)

a. Same elements for claims

b. Same facts for claims

c. Was additional claim reasonably foreseeable

d. No new parties added to claim

e. Same witnesses for claims

f. Amount of time between running of SOL and request for amendment

8. 15(d) - Supplemental pleadings

i. Adds to original pleading, not to replace.

ii. Sets forth events occurring after a pleading is filed.

iii. Supplemental pleadings are only allowed with court’s permission.

iv. Courts typically freely grant leave to supplement unless there is undue delay, prejudice, or bad faith.

II. Supplemental Jurisdiction

A. Common Law Supplemental Jurisdiction

1. Rule was that there should be a “common nucleus of operative fact.”

B. 28 U.S.C. §1367 – Supplemental Jurisdiction

1. Codification of common law that allowed federal courts to hear cases that typically could not be heard in federal court when they were part of the same conduct, transaction, or occurrence as a federal claim.

2. If federal court has original jurisdiction over anchor claim, §1367 permits the federal court to hear additional claims arising out of same case or controversy.

3. §1367(b) narrows things when the basis of federal jurisdiction is diversity.

i. If anchor claim is based on diversity, the federal court does NOT have jurisdiction over claims by

a.  PLAINTIFFS against persons made parties under FRCP 14, 19, 20, or 24.

b. Persons proposed to be joined as plaintiffs under FRCP 19 or

c. Persons seeking to intervene as plaintiffs under FRCP 24.

4. Federal courts power to exercise supplemental jurisdiction is discretionary and may not be exercised if

i. The claim raises a novel or complex issue of State law,

ii. The claim substantially predominates over the claim over which the federal court has original jurisdiction,

iii. The federal court has dismissed all claims over which it has original jurisdiction, or

iv. In other exceptional circumstances where there are compelling reasons for declining jurisdiction.

III. Scope of Litigation – Joinder and Supplemental Jurisdiction

A. FRCP 17 – Parties Plaintiff and Defendant; Capacity

1. FRCP 17(a)

i. Every action shall be prosecuted in the name of the real party in interest (RPI)

ii. Reasons for this

a. Potential prejudice

b. Not to subvert other rules

c. Improve efficiency

d. Res judicata purposes

B. Claim Joinder by Plaintiff

1. FRCP 18(a)

i. The plaintiff can assert ALL claims, related or unrelated.

ii. Do not have to assert all, however.

iii. Still must meet other requirements (SMJ, PJ, Venue, Notice)

C. FRCP 13 – Counterclaim and Cross-Claim

1. 13(a) – Compulsory Counterclaims

i. Three things to meet for compulsory counterclaims

a. Able to be brought at serving of pleading 
b. Must arise out of same transaction, occurrence as original suit, and

c. Does not require the presence of third parties over which the court does not have jurisdiction.

ii. Do not have to file compulsory counterclaim if
a. Suit pending somewhere else

b. Opposing party brought suit upon the claim by attachment.

2. 13(b) – Permissive Counterclaims

i. Not covered by supplemental jurisdiction – must be independent basis for federal jurisdiction.
ii. Dissimilar claims not related to same transaction or occurrence.

3. 13(c) – Counterclaim Exceeding Opposing Claim

i. Can exceed or be different type of relief.

4. 13(f) – Omitted Counterclaims

i. When a pleader fails to set up a counterclaim through neglect, the pleader, by leave of court, may set up counterclaim by amendment.

5. 13(h) – Joinder of Additional Parties

i. Persons other than those made parties to the original action may be made parties to a counterclaim or cross-claim under FRCP 19 or 20.

D. Hypo on Counterclaim

1. P (OK) v. D (NE) $100,000

2. Diversity case.

3. Compulsory counterclaim from D to P because it arises from same T/O.  $45,000.

i. Is there SMJ?

a. No federal question jurisdiction.

b. No diversity jurisdiction over counterclaim because the claim does not exceed $75,000.

c. Supplemental Jurisdiction - §1367.  Do not mention Supplemental Jurisdiction unless there is no federal question or diversity of citizenship jurisdiction.

1) Does this arise from same T/O?  Yes.  It arose from same T/O

2) Does §1367(b) kill it?  It only kills claims by plaintiffs, thus the counterclaim is OK.

E. Hypo on Cross-Claim

1. Andy, Barney, and Aunt Bee

2. All collide.

3. Aunt Bee v. Andy and Barney

i. Andy must file compulsory counterclaim against Aunt Bee.  Opposing party and same T/O.

ii. Andy may file a cross-claim against Barney.

F. Proper Parties

1. Who may be joined in a lawsuit?

2. FRCP 20(a) – Co-Plaintiffs
i. May sue together if:
a. Claims arise from same T/O.

b. Give rise to at least one common question of law or fact.

3. FRCP 20(a) – Co-Defendants

i. May file against co-defendants if 

a. Claim arises from same T/O.

b. Give rise to at least one common question of law or fact.

4. FRCP 20(b)

i. Court may order separate trials.

G. FRCP 21 – Misjoinder and Non-joinder of parties

1. Not ground for dismissal of an action.

2. Parties may be dropped or added by order of court on motion of any party or on its own initiative at any stage of the action and on such terms as are just.

H. Necessary and Indispensible Parties

1. Who MUST be joined?

i. FRCP 19

ii. Three Steps

a. Is Absentee Party necessary?

1) 19(a) gives three tests (any of which will be enough):

i) 19(a)(1) – Without Absentee, the court cannot accord complete relief among the parties.  Efficiency rationale.  Almost always met.  Court usually doesn’t allow this as only test.

ii) 19(a)(2)(i) – Absentee’s interest may be harmed if she is not joined.  Protection of absentee.

iii) 19(a)(2)(ii) – Absentee’s interest may subject Defendant to multiple or inconsistent obligations.  Rationale is to protect defendant.

2) Joint tortfeasors are NOT necessary.

3) Often come up with regard to property disputes.

4) Hypo.  Own 1000 shares of XYZ.  Brother claims that he paid for half and he sues XYZ.  Brother wants to cancel my stock and issue in joint names.  Would go through tests above.  
i) Court cannot accord complete relief among the parties.  

ii) Will Absentee’s interest be harmed?  Yes.  If brother wins case, Absentee’s stock is cancelled.  

iii) If Absentee is not brought in XYZ will be subject to multiple obligations.  
b. Is joinder of Absentee party feasible?

1) Boils down to personal jurisdiction and subject matter jurisdiction.

2) If joinder is not feasible because court does not have PJ or SMJ would be messed up.

c. Do we proceed without Absentee party or just dismiss?

1) 19(b) – Four factors

i) Fourth factor is most important – Is there an alternative forum?  If yes, might dismiss.

iii. If you decide to dismiss under 19(b), the party is called indispensable.

2. Absentee is necessary to the proceedings.

I. Impleader – FRCP 14
1. Joining someone new to the lawsuit.
2. Governed by FRCP 14

i. Also referred to as third-party practice.

3. State law must allow substantive basis for impleader (indemnity, contribution, warranty, subrogation).

4. Defendant is joining someone who owes her indemnity or contribution on the underlying claim.

5. P v. D

i. D indicates that there is someone out there who owes them indemnity or contribution.

ii. D would implead TPD (third party defendant)

a. Not cross claim because this is not a claim against existing parties.

iii. A good example of this is contribution among joint tortfeasors.  One tortfeasor is sued.  Defendant could implead other tortfeasor for contribution.

iv. 14(a) gives two more claims.

a. Claim by plaintiff against TPD

1) Plaintiff may assert a claim against TPD, but claim must arise from same T/O as underlying case.

b. TPD may assert claim against Plaintiff

1) TPD may assert a claim against Plaintiff, but claim must arise from same T/) as underlying case.

6. Must assess subject matter jurisdiction! Use Supplemental Jurisdiction ONLY if there is no separate basis for SMJ.

J. Intervention

1. Joining someone new.

2. FRCP 24

3. When intervenor decides to come in, they decide which side of “v” they want to come in on.

4. Court has power to realign if necessary.

5. Two types of intervention.

i. 24(a)(2) – Intervention of Right

a. Must show

1) Absentee’s interest may be harmed if she is not joined, and 

2) Interest is not adequately represented now.

ii. 24(b)(2) – Permissive Intervention

a. Must show

1) Absentee’s claim or defense must have at least one question in common with the case.

2) The court has discretion to let party in or not.

6. Must assess SMJ!

K. Interpleader

1. Very specialized multi-party litigation.

2. Stakeholder holds property and is in possession but knows that there are claimants who think property is theirs.  Wants to force potential owners into an action to determine who owns the property.

3. Two Types of Interpleader

i. Rule Interpleader

a. FRCP 22

b. Just a regular old diversity case.

c. To determine diversity, the stakeholder must be diverse from every claimant.

d. Claim must exceed $75,000

e. Service of process is done in same manner as in regular diversity cases.

f. Venue is the same as in regular diversity cases.

ii. Statutory Interpleader

a. 28 U.S.C. §1335, §1397, §2361

b. Special rules.

c. All we need is one claimant diverse from one other claimant.  Look only at claimant’s citizenship.  §1335

d. Claim must exceed $500.  §1335
e. Must deposit property with court.  §1335

f. Service of process is nationwide.  §2361

g. Venue is laid in any place claimant is located. §1397

4. Types are invoked in different manner.

IV. Class Actions – WE ARE NOT RESPONSIBLE FOR THIS

A. Representative is suing on behalf of class.

B. People who are members of a class, even though without notice, are bound by the judgment.

C. Can opt out in order to not be bound by judgment.

D. FRCP 23(a)
1. Four requirements

i. Numerosity – too many for practicable joinder.

ii. Commonality – something in common among all class members.

iii. Representative’s Claims are Typical of Class

iv. Representative and Lawyer must Adequately Represent the Class
E. Class must be certified.

F. Must fulfill notice requirements.

G. Must have named plaintiffs that handle the class action.

H. §1367 seemingly allows class actions with claims less than $75,000.

V. Discovery

A. Purposes of Discovery

1. Preservation of evidence

i. Do not lose evidence.

ii. “Freeze” evidence in present state to be used at trial.

2. Narrowing of issues for trial

3. Acquire Information

i. Getting information about other party.

ii. Finding out what other party knows.

4. Commit parties to statements.

5. Evaluate

i. Gauge resolve of other parties.

ii. Determine whether it would be best to settle.

6. Harassment

i. No doubt that a large part of discovery is simple harassment.

B. FRCP 26(a) – Required Disclosures

1. Initial Phase

i. Timing

a. Within 14 days of 26(f) conference.  

b. 26(f) conference is a meeting for a discovery plan.

ii. 26(a)(1)(A) requires names and addresses of individuals likely to have discoverable information.

iii. 26(a)(1)(B) requires a copy of documents, etc.

iv. 26(a)(1)(C) requires computation of damages.

v. 26(a)(1)(D) requires disclosing liability insurance information.

2. Expert Phase

i. Timing

a. 90 days prior to trial date.

ii. 26(a)(2)(A) requires identification of those experts to be used.

a. Experts retained, employed, and will testify fall under this rule.

b. Experts retained, employed, and NOT testifying must be shown to be exceptional circumstances in order to be discoverable.

c. Informally consulted CANNOT be discovered.

iii. 26(a)(2)(B) requires experts to provide report of findings to other side.

3. Pretrial Information

i. Timing

a. 30 days prior to trial date.

ii. 26(a)(3)(A) requires names of each witness for trial.

iii. 26(a)(3)(B) requires identification of witnesses whose testimony is expected by means of deposition.

C. FRCP 26(b) - Scope of Discovery 

1. Standard

i. FRCP 26(b)(1)

a. We can discover anything relevant to a claim or defense of any party.

b. Relevant means reasonably calculated to lead to admissible evidence.

1) Broader than admissible. 

2) Just must lead to admissible evidence.

2. Privileged matter is not discoverable.

3. Trial Preparation: Materials (Work Product)
i. FRCP 26(b)(3)

a. Federal Rules codification of Hickman v. Taylor

b. What is work product?

1) Material prepared in anticipation of litigation.

2) Can be generated by a party or a representative of a party.  
3) Does not have to be by a lawyer to be work product.

c. Work product can only be discovered if 

1) Other party must show substantial need for information and 

2) Information is not otherwise available.

d. Some work product is absolutely protected

1) Mental impressions, conclusions, opinions, and legal theories.

ii. Unwritten items are NOT covered in FRCP 26, so must revert to common law such as Hickman.

a. Would require showing that there is a substantial need because material cannot be obtained without undue hardship.

iii. When mental impressions are the issue of the case, they are discoverable – Holmgren v. State Farm case.

4. Trial Preparation: Experts

i. FRCP 26(b)(4)

a. Section A - A party may depose any person identified as an expert whose opinion may be presented at trial.

1) Applies to those experts retained who will testify.

b. Section B - A party may discover facts known or opinions held by an expert who has been retained or specially employed in anticipation of litigation or preparation for trial and who is not expected to be called as a witness for trial.

1) Must show exceptional circumstances under which it is impracticable to obtain facts or opinions on the same subject by other means.

i) Exceptional circumstance = destruction of material, lack of expert testimony, etc.

2) Rule does not say anything about finding out who these experts are.

D. FRCP 26(c) – Protective Orders

1. Court can issue orders to exempt materials from discovery.

2. Methods to protect material
i. that the disclosure or discovery not be had;

ii. that the disclosure or discovery may be had only on specified terms and conditions, including a designation of the time or place;

iii. that the discovery may be had only by a method of discovery other than that selected by the party seeking discovery;

iv. that certain matters not be inquired into, or that the scope of the disclosure or discovery be limited to certain matters;

v. that discovery be conducted with no one present except persons designated by the court;

vi. that a deposition, after being sealed, be opened only by order of the court;

vii. that a trade secret or other confidential research, development, or commercial information not be revealed or be revealed only in a designated way; and

viii. that the parties simultaneously file specified documents or information enclosed in sealed envelopes to be opened as directed by the court.
E. FRCP 26(g) requires counsel to sign discovery requests to show they are not frivolous.

F. Discovery Tools

1. Deposition (FRCP 30 and 31)
i. Sworn testimony.

ii. You can depose parties OR non-parties.

iii. Non-party must be subpoenaed.  

iv. Parties do not have to be subpoenaed.

a. Must have reasonable notice.

b. Subpoena duces tecum – requires party to bring something to the deposition.

v. Opposing lawyer limited to two things

a. Object to questions related to privileged material.

b. Object to leading questions or cannot object later.

1) Objections must be stated concisely in non-argumentative and non-suggestive manner. (FRCP 30(d)(1))

vi. Deponent can review deposition.

vii. Deposition can be used by an adverse party for any purpose, including at trial.

2. Interrogatories (FRCP 33)

i. Written questions answered under oath in writing.

ii. Only can be used with parties.

iii. Must be answered with all information available to them.

iv. For many purposes, they are totally worthless.

v. Can be used effectively to get little bits of objective information.

vi. FRCP 33(d) allows a party to give a document in response to a question.

vii. Burden is on the party answering the questions to prove that the question is not relevant to the proceeding.

3. Request to Produce (FRCP 34)

i. Produce documents or other things.

ii. Can be used against non-party ONLY if subpoenaed.

4. Medical Exams (FRCP 35)

i. Can force party or someone under party’s legal control to a medical exam.

ii. Parent/child

iii. Not employer/employee

iv. Must have a court order and good cause must be shown.
v. Mental or physical condition must be in controversy.

vi. Report of Examiner (FRCP 35(b))

a. Report is made

b. Party examined can get access to report BUT must give up any other reports of earlier examinations of the same condition.

c. By requesting access to report, party waive privilege over prior reports.

5. Request for Admission (FRCP 36)

i. Can only go to parties.

ii. Admit or deny relevant information.

iii. Called a judicial admission.

iv. Once admission is made, it cannot be argued.

v. Used to winnow down issues for trial.

vi. Send request and other party has to admit or deny within 30 days.  If no response, it is deemed admitted.

G. Failure to Cooperate in Discovery – Sanctions (FRCP 37)

1. Steps to obtain sanctions.

i. Step 1 = Request

ii. Step 2 = Other side does not comply with request.

iii. Step 3 = Motion to compel.

iv. Step 4 = Motion granted.

v. Step 5 = Other side still does not comply with request.

vi. Step 6 = Seek sanctions.

2. Must make a good faith effort to confer with other party before asking court for sanctions.

3. Another way a party can be defaulted is the striking of an answer for failure to cooperate in discovery.

H. Dealing With Discovery on Exams

1. Determine if tool used is proper.

2. Relevant to claims or defenses

i. Very liberal test.

3. Is information sought privileged?

4. Is obtaining information too burdensome or related to trade secrets?

5. Is the information work product?

i. Hickman

ii. Rule and Cases

6. Assuming that it is work product, what degree of protection is afforded to it?

i. Ordinary

ii. Greater for mental impressions.

VI. Pre-Trial Adjudication

A. FRCP 12(b)(6) – Motion to dismiss for failure to state a claim.

1. Pre-trial/pleadings

2. Some states refer to this as demurrer.

3. Court does not look at evidence in 12(b)(6) motion.  Only looks at face of complaint.

4. Motion made by defendant.

5. Court asks one question

i. If everything P says is true, would law give her recovery?

B. FRCP 12(c) – Motion for judgment on the pleadings
1. Pre-trial/pleadings

2. Only looks at pleadings.

3. Comes into play when pleadings are closed (P filed complaint and D answered).

4. Motion usually made by plaintiff – plaintiff says there is no way he can lose as a matter of law.

5. If matter outside of pleadings is presented (affidavits, depositions, etc.), the motion is converted into a Rule 56 motion for summary judgment.

C. FRCP 56 - Summary Judgment

1. Pre-trial/post-pleading

2. In summary judgment, court can look at evidence.

3. Either side can make the motion – FRCP 56(a).

4. Standard is in FRCP 56(c)

i. Must show that there is no dispute on a material issue of fact (fact that can change the outcome of the case), and

ii. That you are entitled to judgment as a matter of law.

5. If disputes of fact are resolved, there is no need for a trial.

6. Where does the evidence come from?

i. Usually in from of affidavits.

ii. Can also use any other sworn, admissible, evidence

a. Depositions

b. Interrogatories

iii. Cannot use pleadings as evidence.

7. Summary judgment is only cautiously granted.

8. Matsushita, Anderson, Celotex – Message from Supreme Court was to loosen up on granting summary judgment.

9. Celotex

i. Even though defendant does not proffer evidence, P must show sufficient evidence to support claim.

10. Summary judgment is rarely granted for the party with the burden of proof at trial.

11. Summary judgment is rarer in tort than contract.

12. Can NEVER resolve a dispute of fact in summary judgment.

13. Credibility of witnesses, in itself, is NOT enough to defeat a motion for summary judgment.

14. It is possible to support a motion for summary judgment by indicating that a party cannot prove case.  Non-moving party would then have to adequately respond with admissible evidence of existence of a material fact.

VII. Trial and Post-Trial Adjudication - Judgment as a Matter of Law

A. Available during trial or after trial.

B. JMOL

C. Formerly known as directed verdict.

D. Takes decision from jury.

E. When is this brought?


1. Can only move after other side has had its chance to present evidence.

2. Defendant could move twice – at close of plaintiff’s evidence and again at close of all evidence.

3. Plaintiff can only move once – at close of all evidence because defendant had not been heard.

F. Standard

1. Reasonable people could not disagree as to the result.

G. Renewed Motion for JMOL

1. FRCP 50(b)

i. Formerly known as judgment notwithstanding the verdict.

2. Same as JMOL but comes up later.

3. Jury has returned a verdict for one party and losing party moves for renewed motion for JMOL.

4. Standard is that reasonable people could not disagree as to the result.

5. Motion for JMOL at the close of all evidence is a PREREQUISITE to the renewed motion for JMOL.

i. If not, have waived renewed motion for JMOL.

ii. Defendant can mess this up by not moving at the close of all evidence.

VIII. Motion for New Trial

A. FRCP 59

B. Must occur within 10 days of entering of final judgment.

C. Much less radical than granting renewed motion for JMOL.

IX. Burden of Proof

A. Pre-Trial or Trial

1. Burden of production

i. Responsibility to produce something that is legally acceptable evidence (i.e. witness, affidavit, etc.)

ii. If this is not acceptable, there will be a motion for summary judgment.

iii. What is legally acceptable will be decided by the judge.

a. Some jurisdictions require a scintilla of evidence.

b. Other jurisdictions require sufficient evidence.

B. Trial

1. Burden of Persuasion/Risk of Non-Persuasion

i. Decided by finder of fact (jury in a jury trial).

ii. Generally, the party who has the burden of pleading is the party who has the burden of persuasion.

iii. Party who wins if the evidence of the case comes out equally is the party that does NOT have the burden of persuasion.

C. Standard of Proof Used by Juries

1. Judge instructs as to standard

i. Preponderance of evidence

a. Something greater than 50%

b. Standard in most civil cases.

ii. Clear & Convincing

a. Example is evidence of fraud.

iii. Beyond a Reasonable Doubt

a. Standard in criminal cases.

X. Preclusion Doctrines

A. First case has gone to judgment

B. General Rule - The court in second case applies the preclusion law of the jurisdiction that decided the first case.

1. Symtec Case – Supreme Court held that if first case was in federal court because of diversity jurisdiction, federal court will adopt law of state with regard to preclusion law.  DID NOT COVER.
C. Res Judicata/Claim Preclusion

1. One chance to vindicate a claim.

2. Cannot sue twice on same claim.

3. If a party has not made a claim (by being a plaintiff or making a counterclaim) they are NOT bound by issue preclusion.

4. Four steps

i. Both cases must involve the same claim.

a. Tests for determining if it is same claim.

1) Same Transaction/Occurrence/Series of Occurrences – Majority Rule.

2) Primary Rights theory – there is a separate claim for every right invaded
i) Right to bodily sanctity

ii) Property rights

iii) Georgia specifically codifies primary rights approach for motor vehicle crash cases.

3) Single Wrongful Act – the specific act that invaded plaintiff’s rights.

4) Sameness of Evidence – Underlying evidence causing liability.

ii. Must show that both cases were brought by the same claimant against the same defendant.  Must be in same configuration.

a. Privity between parties will preclude further litigation of same claim.  Example is subsequent purchaser of property.

iii. Must show that first case ended in a valid final judgment 
a. Validity is not the same thing as error-free - even an erroneous final judgment is valid.

iv. Valid final judgment was on the merits.

a. On the merits if

1) Litigated

2) Default judgment

3) Summary judgment

4) Any judgment in favor of claimant is on the merits.

5) Trend is to treat 12(b)(6) as preclusive, but not always.

6) FRCP 41(b) says that all involuntary dismissals are to be treated as on the merits, unless they were based on jurisdiction, venue, or indispensable parties.

7) With or without prejudice language would be important here.

b. Not on the merits if dismissed for 
1) PJ

2) SMJ

3) Venue

4) Notice

D. Collateral Estoppel/Issue Preclusion

1. Narrower than claim preclusion.

2. Question is whether an issue can be relitigated in subsequent suits.

3. Issue Preclusion

i. Same Issue

ii. Litigated

iii. Determined

iv. Necessary

4. Five steps to collateral estoppel/issue preclusion

i. Case one ended in a valid final judgment on the merits.

ii. Must show that same issue was litigated and determined in case one.

a. Cannot get issue preclusion on a default judgment.

iii. That issue is essential to the judgment in case one.

iv. Against whom is collateral estoppel/issue preclusion asserted?

a. Only asserted against person who was a party or in privity in case one.

v. By whom is collateral estoppel/issue preclusion asserted?

a. Split of authority

b. Mutuality rule – it can only be used by somebody who was a party in case one.  Not required by due process.

c. Rejected in two ways.  Non-mutual collateral estoppel/issue preclusion.

1) Non-mutual defensive collateral estoppel/issue preclusion.  Most jurisdictions today say this is OK as long as there was a full chance to litigate in case one.
2) Non-mutual offensive collateral estoppel/issue preclusion.  Plaintiff in case two is using issue preclusion and was not party in first case.  Most jurisdictions say that this cannot be used.  However, there is a strong trend in favor of it and federal law favors it, as long as using it would be fair.  Factors to determine if fair:

i) Full chance to litigate in case one.

ii) Could foresee multiple suits.

iii) Plaintiff could not have joined easily in case one.

iv) No inconsistent judgments.  It is unfair if Plaintiff latches onto one winning prior judgment and then uses it against the defendant.

XI. The Erie Doctrine

A. Usually in diversity situations.

B. Federal court must decide an issue.

C. Whether federal court must follow state law when deciding law.

D. Erie RR v. Tompkins

1. The federal court must apply state substantive law.

E. Why should this be the rule?

1. Rules of Decision Act says so.

2. Constitution – 10th Amendment says so.

F. Problem is how do we know when something is substantive.

1. Elements of a cause of action.

G. Hanna v. Plumer

1. Erie Doctrine is two doctrines.

2. Key to focus on is source of federal law.

3. If there is an FRCP on point that directly conflicts with state law, FRCP trumps so long as FRCP is valid.

4. Really about Supremacy Clause

i. If there is a federal directive on point that governs the issue, it wins as long as it is valid.

5. What if there is not a federal directive on point?

i. Factors

a. Guarantee Trust v. York

1) Outcome Determination Rule – Look to whether there is an outcome determination.

2) SOL is substantive and federal court must follow state law because it is outcome determinative and is thus, substantive.

3) Problem is that every rule is outcome determinative.

b. Byrd v. Blue Ridge

1) Balancing the Interests – If it is not clearly substantive, we will go with state law unless the federal judicial system has some interest in doing it differently.

2) Facts of Case

i) State law said that issue was to be determined by judge and not jury.

ii) Federal judge wanted to give to jury.

c. Hanna v. Plumer

1) Twin Aims of Erie

i) To avoid forum shopping.

ii) The inequitable administration of law.

2) Must ask one question:  At the outset of trial, if the federal judge does her own thing and ignores state law, will it cause litigants to flock to federal court?  If yes, this is unfair.

d. Gasparini

1) Facts of Case

i) Two aspects of NY tort reform law.  

ii) First, set a standard for court to use to order new trial for excessive damages.

iii) Second, it allowed an appellate court to apply standard de novo.

2) The first part was substantive.

3) Second part was not substantive because federal appellate court should not be told how to do things procedurally.

H. Hypo #1

1. Federal Rule 23 allows class actions

2. Have diversity case that qualifies for class action.

3. Would not qualify under state rule for class action.

4. Rule 23 is on point and clashes with state law – therefore, Rule 23 is applied.

I. Hypo #2

1. States are concerned about med mal.

2. Cause premiums to rise.

3. State passes statute for med mal arbitration panel.

4. Suit filed will be sent to panel.

5. They will decide case.

6. Only then can go to jury trial.

7. Analysis

i. No FRCP on point.  No federal statute.

ii. Outcome Determinative

a. Not sure.

b. Jury and panel may come out the same.

iii. Balance of Interest

a. State has strong interest in using panel.

b. No federal interest.

c. Looks like ought to follow state law.

iv. Twin Aims of Erie

a. If federal court does not follow arbitration rule, it will cause litigants to flock to federal court.

b. Plaintiffs want to go to the jury.

c. Unfair to instate plaintiff because they cannot invoke diversity jurisdiction.

J. Statute of limitations is substantive.

1. Federal court must follow state law.

K. Choice of law rules are substantive.

1. Federal court must follow state law.

