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Rule 13(g) – Cross-Claims

· Claim that occurs b/t or amongst the parties on the same side of the “v”

· Claims need to relate to the S/T/O as original complaint or any party that’s subject of original complaint

· No such thing as a compulsory cross-claim

· Only permissive

· Once become a party via a cross-claim

· Can bring other claims via Rule 18

· SMJ, PJ, Venue, etc. all still apply and must be satisfied

Rule 14 – Impleader

· Allows one party to bring in another party that may be liable for something related to the original lawsuit

· Comes up

· In cases of indemnification

· Right of contribution among joint tortfeasors

· Warranty

· Subrogation

· Impleader can only be used if substantive rules allow it

· State rules have to allow it – so must consult them first!

· Might come up with a Δ who has an insurance carrier

· Δ can implead insurance company and say that they are the ones that need to pay this

· A lot of states don’t allow a direct claim by a party against a Δ’s insurance company

· So have to sue the Δ and then hope that he impleads the insurance company

· Implead is only permissive – never compulsory

· Can only implead someone who is not already a party to the original suit

· Can implead multiple parties

· Once Δ has impleaded another party the original Δ becomes the 3rd party π and the impleaded party is the 3rd party Δ

· Under 1367(b) there is no supplemental jurisdiction over a claim b/t the original π and the 3rd party Δ even if it arises out of S/T/O

· But 3rd party Δ can bring a claim against original plaintiff even if not diverse under supplemental jurisdiction

· At that point could original π file a counter-claim against the 3rd party Δ?  Sam thinks so

· Procedure

· Δ has to file 3rd party impleader within 10 days of being …..

· Otherwise need leave of court

· Service then is allowed at any time – no time frame like Rule 4(m).  Can be beyond 120 days.

· 3rd party Δ needs to file an answer to the 3rd party complaint

· Answer can raise whatever defenses could have been asserted to the original c/a

· Whatever defenses B could have raised against A, C can raise

· C could file a cross-claim, counter-claim, or C could implead someone else

· Same rules apply regarding compulsory counter-claims

· Venue requirements do not apply to Rule 14 claims but still have to satisfy PJ and SMJ

Rule 19 – Compulsory Joinder

· 3 components to think about with this Rule

· Have a party who ought to be joined for whatever reason

· Despite the fact that they ought to be joined, you can’t join them for some reason

· Their presence is so critical that you have to dismiss the suit otherwise

· Distinction to be made b/t necessary parties and indispensable parties

· Necessary Party

· A party who ought to be joined if possible but who has a severable interest and if not joined the court can still determine the rights and liabilities of the parties who are before the court

· Indispensable Party

· A party whose interests are so unavoidably involved and non-severable that the court can not proceed without them and a failure to join such a party means that the action has to be dismissed

· Π may still have a remedy elsewhere – state court, etc. – so that it’s not all over if dismissed

· Rule 19(A)

· Part one is technically always met b/c there is someone outside who might engage in other litigation and then again it’s technically never met b/c you can do everything required for the parties in the suit.

· Part two – you only have to meet one of these 2 requirements

· Only have to demonstrate that one of these 2 are present

· See rules for the 2 requirements

· Analyzing a situation, ask

· Does this party need to be joined?

· If yes, then ask – can they be joined?

· If yes, judge will order them joined

· If no, then there’s the question of whether to dismiss and consider the 4 factors in Rule 19(b)

· If no, then that’s the end of the discussion

· Rule 19(b)

· Factors are weighed on a case by case basis

· Any one might weigh more in one case v. another

· Look at nature of the case and see which might weigh the heaviest

· 4 factors

· Extent to which any judgment rendered in the action will be prejudicial to the interest of the absent party or to the interest of those already before the court;

· Extent to which such prejudice could be lessened or avoided by appropriate court action;

· Whether relief rendered without the absent party would be adequate

· Whether the π has any other adequate remedy if the action is dismissed b/c for non-joinder of the absent party

· If the π has no other adequate remedy then the court will probably try to find a way to join the party

· If π has a state option – court is more likely to dismiss it

· Rule 19(c)

· Π needs to set forth all the names of the necessary parties who have not been joined and the reasons for non-joinder

· Δ can come back and file a 12(b)(7) motion to dismiss for failure to join all the parties or can reference it in his answer

· If an added party pursuant to Rule 19 objects to venue and venue would be improper the court has to dismiss that party and then has to decide if entire action has to be dismissed b/c that party is no longer a part

· Situations where Rule 19 issues commonly come up

· Parties to a contract

· Joint parties under a contract should be joined whenever possible but if one can not be joined, the court can still proceed with those before the court

· Jointly owed a duty

· If one could not be joined courts have commonly held that the case would have to dismissed

· Seems to be more important to the court

· Partial assignees of something

· If a partial assignees wants to enforce its portion of the debt, all other assignees are necessary parties and should be joined if possible

· Use the 4 factors in this case

· Co-owners of property are generally considered to be indispensable parties

· Shareholder’s derivative suit (suit against corp. board of directors regarding actions of the corporation)

· Corporation is always an indispensable party since its rights are so entwined in it and is typically a π in the action

· Rule 19 Procedures

· Make a motion to join a party under Rule 19

· Only a party to the case can make a Rule 19 motion

· Triggered when a claimant has not joined everyone potentially affected by the claim

· A sues B and B can come back and claim that A has not joined everyone necessary in the action.

· If B counter-claims, A can also allege the same thing against B

· No time limits given for filing the motion, but undue delay in filing the motion could be grounds for denying the motion

· Court can basically do 3 things when presented with this motion

· Order the party be joined and deny the motion to dismiss (Rule 12(b)(7) motion)

· Refuse to order the joinder and deny the motion to dismiss

· Acknowledge that this other party is an indispensable party and grant the motion to dismiss

· When a person needs to join in as a π but refuses to do so they can be made an involuntary π by the court

· Special things to think about

· Waiver of a right to compel joinder

· Non-joinder needs to be done as early on as possible or could be construed as having been waived

· If the absent party is determined to be an indispensable party then the non-joinder can be raised at anytime (See Rule 12(h)(2) for this).

· With service of process – when a court determines that a person should be joined court will give time frame within which to do it.

· With venue – joined persons have the right to object to venue

· When venue is inappropriate court has to deny the motion to join them

