VII.  Erie Doctrine


Generally only comes up in diversity cases


Federal court must decide an issue. 

Question is: whether fed judge must follow state law in deciding that particular issue in the case. 

Black Letter Rule:  The federal court must apply state substantive law.  Erie v. Tompkins RR  

Why is this the rule?

1. Rules Enabling Act

2. US Constitution—10th amendment: fed gov’t can’t intrude on powers reserved to the states. 

This rule makes some sense—if we’re in fed diversity case, we’re only there b/c of the disposition of the parties.  

Big problem w/ Erie?  How do we know what’s substantive.

Tompkins walking along near RR track-train door whacked him in head and he was injured.  Was the tort & Property law principle liable to Tompkins.  

This is substantive law (defining when someone is liable to someone else).


On exam:  will be much less obviously substantive. 


Starting point here is Hanna v. Plummer  

Tells us that what we thought was one doctrine—Erie doctrine is really two doctrines.  Key to focus on is whether there is a source of federal law—does federal law tell us anything about determining this issue.  

If there is an FRCP on point that directly conflicts w/ state law, then the FRCP wins, trumps state law and you must apply the FRCP, so long as the FRCP is valid.  Must fit w/in the delegation of power of another statute (the Rules Enabling Act)

Rules Enabling Act: allowed courts to write FRCP. 

To figure if FRCP is valid—ask, is it arguably procedural?  If this is a rule that arguably has something to do w/ procedural it’s valid.  FRCP never held to be unconstitutional by Supreme Court b/c they’re the ones who wrote them. 

Hanna really about the Supremacy Clause of the Constitution.  If there is a federal directive on point (could be a federal constitutional provision, fed statute, FRCP) that governs this issue, it wins.  It is supreme law of land as long as it’s valid. 

Hanna had service of process under FRCP 4.  Substituted service—usual valid home/abode to person of appropriate age.  But state law said in that particular case, you had to make personal service.  FRCP is on point, federal directive on point, federal directive is supreme law of the land, FRCP is valid, it is procedural.  FRCP wins out here. 

SO this is usually called the Hanna aspect to the whole doctrine.  

If there’s a federal directive on point (including FRCP) it wins.  It trumps a contrary state law as long as it is valid.

What if there is nothing on point? If it’s issue of substantive law, you’ve got to follow state law.  How do you determine if it’s substantive? 

Supreme Court has given us factors through the years.  

Sort of lousy guidelines. Court has never told us how you’re supposed to analyze this altogether (coherent whole).

Need analytical framework. 

1. Guaranty Trust v. York, 1945.  “outcome determination”

Is there an outcome determination here? 

Facts: if we looked at state law on SOL, case was barred.  But the fed judge wanted to ignore the SOL and do his own thing and apply “laches” and say it’s a timely lawsuit.  No FRCP on point.  SOL is substantive and a federal court in diversity MUST follow it.  Why?  B/c it’s outcome determinative.  In other words, we say the outcome should be the same in federal and in state court, at least as far as the rules affect the outcome.  Problem with this test is that there’s no real limit.  Every case is outcome determinative to a certain extent.   

2. Bird v. Blue Ridge, 1958.  Concept of “balancing interests”

Facts: state law said that a particular issue in the case would be determined by the judge (not jury).  Federal judge wanted to let a jury decide here.  No FRCP on point, no federal directive (so not in Hanna prong of analysis, stuck here w/ Erie).  Is it outcome determinative?  Don’t know judge and jury could come to same point.  If it’s not clearly substantive, we will go w/ the state law unless the federal judicial system has some interest in doing it differently.  End up weighing and balancing relative interests of state and federal system.  

3. Hanna v. Plummer (dicta in that case)  Court has since then adopted this, so it’s good law.  Must follow “Twin aims of Erie” which are:


1. to avoid forum shopping and 


2. the inequitable administration of the law. 

Ask these at the outset of the lawsuit.  

If federal judge ignores state law on this issue, will it cause litigants to flock to federal court? If so, that’s a bad idea b/c that results in inequitable administration of the law. (unfair to instate people who can’t invoke diversity).

1996 Sup Ct Gasperini had great chance to put this altogether. 

This case has very little guidance for us.  Very confusing.

2 aspects of NY tort reform law. 

1. set a standard for court to use in ordering a new trial for excessive damages. 

Supreme Court said this was a substantive question. So had to follow NY law on this. 

2. allowed an appellate court (as well as trial court) to apply this standard de novo.

Sup Ct said this was not a substantive question—b/c federal court has interest in allocating power itself.  State law has no business telling federal appellate court what it’s business is.  Procedural part under Erie.  

Problem w/ this case: hardly gives us any guidance at all. 

Kind of stuck w/ three big cases before this one. 

Hypo #1.

FRCP 23 allows class actions—tells you what standards are to qualify as a CA.  Diversity case.  It would meet Rule 23; however, it would not qualify under the state rule for a class action.  You’re in federal court—diversity case.  First thing we ask about:  Hanna prong of analysis:  Rule 23 is directly on point.  You apply the federal directive as long as it’s valid.  You don’t have to talk about twin aims, all that other stuff.  This is a Hanna case—there’s a federal directive on point. 

Hypo #2

Med mal cases—too many, cause insurance premiums to rise.  State passes statute setting up med mal arbitration panel.  If you file a case of med mal in court, it will be stayed, and will be referred to arbitration panel to decide the case.  If you don’t like what they do, you can go back to court and go to jury trial.  But arbitration panel decision is admitted into evidence.  You have victim, out of state, sues Dr. in fed dist court, wants jury.  Dr. says you have to go to med mal arbitration panel.  Question:  do we have to follow state med mal arbitration procedure in fed court?  


Analyze:  1. is there fed directive on point?  NO.  No FRCP about med mal arbitration, etc. 



    2. must do regular erie  analysis: 

a. is it outcome determinative?  Probably not.  Jury and med mal arb panel may come out the same way—we have no idea.  This doesn’t help us much.  

b. balance of the interest.  We will follow state law unless fed interest outweighs.  State has strong interest here, no federal interest here really.  Looks like we ought to follow state law here.  

c. “twin aims of erie”: If the fed ct does not follow the arbitration, will it cause Ps to flock to federal court?  Absolutely—they want a jury trial.  That’s unfair b/c instate P cannot do it. 


What we know:  
SOL is substantive.





Claxon v. Stintor: choice of law rules are substantive.  

PLEADINGS: 
Documents.  

Section A Rule 11: requires atty to sign all docs except disco docs.  When you sign a doc as the atty you are certifying 4 things: (11)(b)


Basically they go to whether this is a frivolous document.

3 procedural flags: 

1. 
this is a continuing certification.  You are certifying at that moment that the doc isn’t frivolous, but even a year later if you advocate a position out of that doc you are re-certifying at that time under Rule 11 that it’s not frivolous.  You cannot continue to litigate if that position is untenable. 

2. 
Sanctions are discretionary.  They used to be required.  

3. 
A motion for violation is served but is not filed.  Other side has 21 day safe harbor in which to w/draw that offending doc.  If he fixes up this problem there are no sanctions possible w/in the 21 days.  If he does nothing in 21 days we can go to court, FILE the motion and seek the sanctions.  But you cannot file it right off the bat. 

Section B: 

COMPLAINT: 

Starts lawsuit.  Rule 8(a) tells us what goes in the complaint: 

1. a statement of the grounds of subject matter jurisdiction.  Must tell the court why we’re in federal court.

2. a short and plain statement of the claim, showing that you’re entitled to relief.  Tell them what you’re griping about.

FRCP use “notice pleading”—you do not have to give detail.  All you have to do is put the other side on notice.

Some areas where we must plead w/ detail (9)(b)—circumstances of fraud or mistake, we have to give particulars.  You can’t just say someone defrauded me, you have to give details.  (9)(g)—items of special damages have to be pleaded w/ specificity.  Special damages are those that do not normally flow from an event.  


3. a demand for judgment—tell them what you want.

Section C:
DEFENDANT’S RESPONSE: 

When you get served w/ process: you have 20 days to bring your motion or answer.  

12(b) motions.

Do two things in the answer. 

1.  (8)(b): respond to allegations of the complaint.  Can admit/deny some stuff in some cases, say you don’t have enough info to admit or deny.

*note: if you fail to deny an allegation it’s treated as an admission on all allegations except damages. 

2. affirmative defenses: list found in 8(c) but there’s really no limit to these.  Things like res judicata, statute of frauds, etcetera.  These are different from denials—you are injecting a new fact, that if true, means P should lose.  You have to raise them as the defendant.  Put in answer or else you run the risk of waiving the affirmative defense.  

Section D:  Amended Pleadings

Rule 15.  Parts A, B, C of rule 15.

1. 15(a) gives us three basic rules.  


a. P has a right to amend once before the D serves her answer. 

Classic tricky question:  P sues, D files and brings motion to dismiss.  Does P still have right to amend?  YES.  B/c P can do that until D serves answer. 

b. D has a right to amend once w/in 20 days of serving her answer. 20 days only comes up with regard to D’s right, not P’s.  

c. If there’s no right to amend under the above two rules, ask for leave of court.  Court permission.  Generally they’re very liberal about this “freely given if justice so requires.”  

2. 15(b) is about variance. 

Variance: comes up at trial.  Where the evidence at trial does not match what we pleaded.  This rule irrelevant until we get to trial.  Maybe P sued for breach/K and he’s putting on evidence of tort.  That is variance.

How do you handle it?  2 possibilities.

1. when this evidence is presented, the other party does not object to it.  15(b) first two sentences are about this scenario—if other side doesn’t object, this evidence comes in.  

2. when we go to trial with this evidence different from pleadings, and other side does object: (3rd & 4th sentences of 15(b)).  The party with the evidence can move to amend, even at trial.  Break up the rule.  

3. 15(c) is about trying to amend after the SOL has run.  Makes no sense to allow someone to amend after SOL has run if that claim would have been barred.

When party seeking to amend may get relation back (the amended pleading, even though it’s after the SOL ran, will not be barred it’s relating back to the original) so it’s okay.  It’s timely.  It’s a way to get around the SOL.

2 scenarios that they talk about:

15(c)(2): where we amend (after SOL ran) to add a new claim.  Tells you how you get relation back there.

15(c)(3) where we amend after SOL ran to join a new defendant, and it lays out the requirements of what you have to show to get relation back so you can avoid SOL problem. 

VIII.  JOINDER

Many joinder rules.  These define how large a case can be--# of claims and parties.

Joinder rules are very testable in their own right—have to know how they work. 

Every single claim we ever join in fed court—MUST address SMJ!!

Not enough to just know what joinder rules are.  Must assess whether claim would have federal SMJ.  

A.  CLAIM JOINDER BY THE PLAINTIFF:


How many claims can P pack into single case?  Rule 18(a) tells you P can assert all claims she has against D—no limit.  Can assert them even if they’re totally unrelated—have nothing to do w/ each other.  Then assess SMJ.

B.  CLAIM JOINDER BY THE DEFENDANT:

D’s going to sue somebody.  2 claims here.  Terminology very important. 

(1) counterclaim: Rules 13(a) and 13(b).  

Counterclaim is a claim against an opposing party.  Classic example: claim by D back against the P. 


2 types of counterclaims: 

(a) compulsory counterclaim 13(a):  it is one that arises from the same t/o as the P’s claim against you.  It must be asserted in the pending case or else you waive the claim.  You cannot bring a separate suit on this.  Only claim in the world that you must use it or lose it.  Nothing else is compulsory. 

(b) Permissive counterclaim: does not arise from the same t/o as the P’s claim.  You may assert here but you don’t have to.  Can sue on this separately.


Must assess whether counterclaim has SMJ.  P(OK) ( D(NE) ($100,000). 

Car wreck—both injured in same t/o.  Does that case get into federal court?  Absolutely, it’s a diversity case.  

D(NE)( compulsory counterclaim( P(OK) $45,000.  This is a compulsory CC, but there is no SMJ over this CC.  No fed question about this.  No diversity jurisdiction here either.  Does not exceed $75K.

What do we do?  Supplemental Jurisdiction.  Step 1: does 1367(a) grant SMJ here?  YES, if it meets Gibbs, which means yes if this claim arises from same t/o as underlying case.  YES here, it meets.  A CC by definition meets that test—b/c what makes it a CC is b/c it arises from same t/o.  

Does 1367(b) kill supp juris here?  It’s relevant here, but it only kills supp jurisdiction over claims by PLAINTIFFS.  This is a claim by a D so it’s ok.  

**Never mention supp jurisdiction until you’ve shown that you need it—show that it doesn’t meet Fed ? or Fed Diversity!!!!!


(2) CROSS-CLAIM governed by Rule 13(g).  

A cross-claim is a claim against a co-party (not an opposing party), and it has to arise from the same t/o, as the underlying dispute.  

NO SUCH THING AS COMPULSORY CROSS-CLAIM.  Can sue separately on it. 

HYPO: 3 way collision btwn 3 different people: 

Aunt B (P) 
( 
Andy (D)

Barney (D)

We represent Andy.  What claims should we file for him?  All 3 were injured.

1.  We must file a compulsory counter-claim against Aunt B and remember why it’s a compulsory CC (It’s against opposing party and arises from same t/o).

2.  Andy could file a cross claim against Barney.  It’s against a co-party and it must arise from the same t/o as underlying case and this one does.  He may file that (you never have to file a crossclaim but he can do that if he wants. 

3. is there SMJ under these various claims, look at fed ? and diversity if those aren’t satisfied look at supp juris. 

C.  PROPER PARTIES

Who may be joined in the lawsuit as co-Ps or co-Ds?  This is governed by 20(a).  

How does this work?  You may sue together (can have co-Ps) if: 

claims arise from the same t/o, and 

give rise to at least one common question.  

Rule 20(a)

Co-defendants?  Yes.  It’s exactly the same two-part test.  20(a) second sentence.


Claims arise from same t/o, and 


Raise at least one common question.

Then assess subject matter jurisdiction.

D.  NECESSARY AND INDISPENSABLE PARTIES

This is the issue of who MUST be joined.  RULE 19.  


1. ask, is A(absentee) necessary?  If so, we have to bring him in. 



19(a) gives us three tests to figure out whether A is necessary:



can meet any of these—don’t have to meet all three:

a. 19(a)(1): w/out A, the court cannot accord complete relief among the parties.  This is based on efficiency.  This is almost always met.  But courts don’t look at this one very much. 

b. 19(a)(2)(1): A’s interest may be harmed if she is not joined. Policy reason: to protect A from this harm. 

c. 19(a)(2)(2): look for A’s interest may subject the D to multiple or inconsistent obligations.  If that is true, then we say, if A’s not brought in, the D may be hurt.  Policy rationale: to protect D. 

Note: *joint tortfeasors are not necessary parties.  Temple v. Synthes.  

So if P sues one of two joint tortfeasors you cannot force the other one in through necessary parties—must find other way. 

Often, Necessary parties cases come up in regard to property disputes. 

****WALK THROUGH THE TEST—APPLY FACTS TO THE TEST****

2. Is joinder of A feasible?

Will be if it jives w/ PJ and SMJ and if bringing in the absentee will not screw up diversity 

3.  What if joinder is NOT feasible?  Do we:

(a) proceed w/out A OR 

(b) dismiss the whole case?  

These are our ONLY choices. 

19(b) four factors to look at: 

Most people think the 4th factor is the most important.  Address ALL FOUR.

(Is there an alternative forum for dispute resolution).  Almost impossible to dismiss unless there’s an alternative forum where everyone can be joined in a single case. 


4. IF you decide to DISMISS under 19, you call A “indispensable”. 


12(b)(7): motion to dismiss for failure to join indispensable parties.

E. IMPLEADER

***If it starts w/ letter “c” i.e. cross claim, counterclaim, it’s between or among those who are ALREADY PARTIES.  Those who are already existing parties.

***If it starts w/ letter “i” we are bringing someone new into the lawsuit. 

Major way to do that is impleader.

Rule 14.  “Third Party Practice”/IMPLEADER

With impleader, the D is joining somebody who owes her indemnity or contribution on the underlying claim.  



TPD

P 
( 
D.  D says if I lose, I should not have to pay the whole judgment on this case, another party owes me money.  Someone owes me indemnity or contribution (pro rata share) on this.  I want to bring that person in and deflect my liability (in whole or in part) onto that person.

DO NOT CONFUSE THIS WITH A CROSS CLAIM.  TPD IS NOT A PARTY YET.  

Good example: contribution among joint tortfeasors.  Remember a joint tortfeasor isn’t a necessary party—but you can bring a joint tortfeasor in with impleader.

14(a) also gives us two other claims.  6th and 7th sentences of 14(a)

Claim by a P up against the TPD: Claim must arise from same t/o as the underlying case. 

P says okay TPD has been joined, and it’s same t/o.  

TPD can assert a claim down against the P if it arises from same t/o as underlying case. 

REMEMBER, STILL EVALUATE SMJ...FOR EACH CLAIM!!!

F. INTERVENTION

We’re joining somebody new—starts w/ “i”

Joining yourself.

Rule 24.  Intervenor is an absentee and is joining herself—wants to be in the case.

When Intervenor decides to come in, she chooses whether to be a P or a D.  It’s her choice.  Can come in as a P and assert claim against D or you can come in as D and have P assert claim against you.

Court has power to realign you. 

2 types of intervention:

1. Rule 24(a)(2):  Intervention of Right.  What do you have to show: 


a. Absentee’s interest may be harmed if she is not joined AND


b. her interest is not adequately represented now. 


This is very similar to test #2 for necessary parties—basically same idea.

2. Permissive Intervention:  24(b)(2)

all you have to show is that Absentee’s claim or defense has at least one question in common with the case.  Court has discretion to let you in or not.

Once you intervene, must assess SMJ.

G.  INTERPLEADER: 

Very specialized multi-party litigation.

Stakeholder: holds some property (pen, watch, money, whatever), and is in possession of the property but knows there are claimants out there who think this property is theirs. 

He wants to force all of them into a single case.  That is interpleader—determine ownership of this property for once and for all.  Very efficient mechanism.

2 types of interpleader in federal court: 

1. Rule Interpleader and 2. Statutory Interpleader: 

Just a historical fluke that there are these two things, b/c they both do exactly the same thing, but they are invoked in different ways. 

What are differences? 

Rule Interpleader (FRCP 22) for purposes of getting into federal court is just a diversity case.  Regular old diversity case, treat it that way.

Statutory Interpleader has its own statutes in the judicial code.  Have special rules and 3 statutes play into this. 

DIFFERENCES (4 ways):

To determine diversity:  


RULE: stakeholder must be diverse from every claimant. (just like diversity case)


STATUTORY: all we need is one claimant diverse from one other claimant. (don’t
even look at stakeholder’s citizenship).  1335 of Judicial Code.

AMOUNT IN CONTROVERSY:


RULE: must exceed $75,000


STATUTORY: need $500 in controversy

Service of Process: 


RULE: regular old lawsuit—do SOP like usual


STATUTORY: get nationwide service of process.  Section 2361

VENUE: 


RULE: just regular case, so regular venue stuff.  


STATUTORY: lay venue where ANY claimant resides.  Section 1397

Very mechanical things.  

Often Interpleader stakeholder will be insurance company.  

H.  CLASS ACTION: Rule 23

· Many times people are parties and never know about it.  They will be bound by the judgment in the case—however, you can “opt out” of a class action.  You make a choice not to be a plaintiff. 

3 requirements to make a class: 

1. numerosity: your numbers are so large that it is virtually impracticable to join everyone together as plaintiffs

2. commonality requirement: common question of law or fact. 

3. typicality requirement: whether everyone has the same approach to resolution of the issue. 

· Certification: process by which judge certifies that the case is entitled to a class action. 

· Notice to class (i.e. advertisement) needed

· Plaintiffs can litigate and prove liability as a class, and prove their damages separately. 

· If you read 1367 literally, there’s nothing to prohibit additional plaintiffs from being brought in by supplemental jurisdiction. 

IX.  DISCOVERY
A.  REQUIRED DISCLOSURES - FRCP 26(a)

Under this provision at 3 times, the parties must produce information even though nobody asks for it. 26(a)(1), 26(a)(2), and 26(a)(3).


26(a)(1): Initial Disclosures

· Must identify people and documents with discoverable information that you may use to support your claims or defenses.  

· Parties can avoid this initial disclosure by court order or stipulation (agreement of parties).  Used to be that court could adopt local rule that got you out of these disclosures.  Not anymore.

· Some cases are exempt from initial disclosures  26(a)(1)(e)


26(a)(2) Experts


26(a)(3) Required Disclosures: 

· getting close to trial

· Must be filed with the court

B.  DISCOVERY TOOLS

Which of these can be used to get information from a non-party?  

They can all be used to get information from a party.

1. Deposition.  Rules 30, 31.  

· Questions can be oral or written; answers are always oral.  

· You can depose parties OR non-parties.  

· If you don’t subpoena the non-party, they do not have to show up.  (don’t have to subpoena the party)

2. Interrogatories Rule 33

· Written questions answered under oath in writing.  

· Can ONLY be sent to parties.

3. Request to produce - Rule 34

· Can be used against non-party if you serve them with a subpoena (like a depo)

· Can get info from party w/out subpoena

4. Medical Exam

· Can force a PARTY or somebody under a party’s legal control to a medical exam. 

· Legal control: fairly limited—mostly parent/child rel’ships.  Doesn’t really work w/ corporations/employees

· Rule 35: MUST have a court order before you do this.  Otherwise it would just be a tool of oppression or harassment. 

5. Request for Admission – Rule 36

· Can go ONLY to parties

· Send them something—says admit or deny any relevant discoverable stuff.  If they don’t deny it can be treated as an admission.

26(g) requires counsel to sign disco docs

When you sign them you are certifying basically that they are not frivolous.  Similar to disco requirement. Parties sign disco responses under oath.

C.  SCOPE OF DISCOVERY

1. Standard 26(b)(1):  we can discover anything relevant to a claim or defense of any party. 

· Relevant: reasonably calculated to lead to admissible evidence.  This is broader than admissible.  Can discover something even though it will not be admissible.

· Privileged matter is not discoverable.  All kinds of privileges-atty/client, doctor/patient, etc.

· WORK PRODUCT: also known as “trial preparation materials.”  Rule 26(b)(3)

· Material prepared “in anticipation of litigation”

· Can be generated by a Party OR any representative of a party.  Does not have to be generated by a lawyer.  Could be PI, for example.  

· WP is immune from discovery.  Based on a “free rider” problem.  

· WP protection can be overridden IF other side can show both of two things:

· 1. must show substantial need.

· 2. must also show that information is not otherwise available.

Some WP is absolutely protected:  Mental impressions, conclusions, opinions, and legal theories. 

X. Pre-trial adjudication
A.  Rule 12(b)(6): Motion to dismiss for failure to state a claim

· some states call this a “demurrer”

· 12(b)(6) court DOES NOT look at evidence.

· They look only at the face of the complaint. 

· Court asks itself:  If everything the P said was true in the complaint, would the P win a judgment?  Does the law recognize this?  

· This usually comes up early in the litigation.  Trying to work things out early on.

· “without prejudice” P gets another shot, can try again to state a cause of action

· Weeds out cases in which there’s no claim as a matter of law.  

· Sometimes it’s just a technical problem, but sometimes law just doesn’t recognize the action.

B.  SUMMARY JUDGMENT – RULE 56

· Court CAN look at evidence (unlike 12(b)(6))

· Standard in 56(c): 3rd sentence: You have to show that there is not dispute on a material issue of fact AND that you’re entitled to judgment as a matter of law.

· The point here is to weed out cases where we don’t need a TRIAL.  We’re past 12(b)(6) but we decided we don’t need a trial.  

· Only one reason we EVER have a trial: to resolve disputes of fact. 

· So here, we’re saying we’re looking at evidence and we find there is NO dispute on a material issue of fact, so we don’t need a trial, we can rule as a matter of law. 

· Where does this evidence come from?  

· The parties proffer the evidence.  Usually it’s in the form of affidavits.  

· Can also use any other sworn admissible evidence (i.e. deposition testimony, interrogatory answers (b/c they’re under penalty of perjury)

· You usually cannot use pleadings b/c they’re NOT under penalty of perjury

· Rare exception: verified pleading.



Pleadings may be relevant b/c they show that there’s no dispute on some issue the D failed to deny.

Summary Judgment is essentially the same kind of thing we will see later on in some motions at trial.

Courts very, very cautious in granting summary judgment.  

Anderson, Celotex cases: encouraging courts to grant sum judgment once in a while.  D can move for sum judgment by est that P has no evidence on an element of her particular claim, even though D doesn’t offer evidence himself.  

Summary judgment is rarely granted for the party with the burden at trial.  It is rare for the P to win a case on summary judgment—not impossible. 

It tends to be more rarely given in tort than in K. 

You can NEVER EVER resolve a dispute of fact in summary judgment.



You just look at the evidence: if there is ANY dispute you must deny SJ.

XI.  TRIAL AND RELATED MOTIONS
1.  JMOL: Rule 50

Takes decision away from the jury

Judge weighs in and says he’s going to rule here-takes over case

Timing: when is this brought? 

You can only move after the other side has had its change to present evidence (they’ve been heard)

SO...D can move TWICE:


Once at close of P’s evidence AND


At the close of all the evidence.

P is only going to get to move for this once, at the close of all the evidence, b/c it’s only then that the P’s been heard.

Standard: why would we ever grant this?  


Reasonable people could not disagree on the result. It’s so clear, overwhelming.

This is very rare.  

It’s very similar to summary judgment.  No fact dispute and someone’s entitled to JMOL

Suppose P has to prove A,B,C, and D to win.  At trial, she puts on evidence of A and D.  We should grant this motion.  Reasonable people cannot disagree-P presented no evidence on B and C.  Something like that. 

Courts very careful, hesitant about it. 

2. Renewed Motion for JMOL – Rule 50(b)

Used to be known as j.n.o.v. 

Exactly same thing as JMOL—just comes up later.  Here, the judge has let the case go to the jury.  Finished all trial presentation and we’ve let case go to jury and jury has returned verdict for one party.  Court says, losing side makes JMOL and court says if it’s granted, you’re right.  Jury reached a conclusion that reasonable people could not have reached.  Suppose we get through trial evidence and P puts on evidence of A, and D, but judge didn’t grant first JMOL.  Now jury comes back and finds for P—but they couldn’t have—he didn’t present evidence of B and C.  So we take verdict away from jury and give judgment to P. 

Picky issue: JMOL at the close of ALL evidence is a prerequisite to the renewed JMOL.  YOU MUST HAVE MOVED FOR JMOL AT CLOSE OF ALL EVIDENCE (after P AND D) IN ORDER TO MOVE FOR IT NOW.  We don’t care if you moved at the close of P’s case—you MUST move at the close of ALL the evidence or you waive renewed JMOL.

3. Motion for New trial: Rule 59(a)

Judgment entered, w/in 10 days Judge decides he wants new trial.  Don’t need to go up on appeal, judge wants to fix things right now.  Enter a new trial order. 

This is vastly different from renewed JMOL.  Much less radical thing to do. 

Someone has already won a judgment.  If other side makes MNT and it’s granted, we just start over.

Reasons for this: judge may have made serious error at trial and he thinks it affected the outcome, or there may have been prejudicial conduct by a juror.  

Order could be for part of the case to be retried.

Also, new trial order could be conditional—liability assessment is correct, but we’re worried about damages.

XIII. RES JUDICATA/COLLATERAL ESTOPPEL - PRECLUSION DOCTRINES
Case one has gone to judgment.

Case two is pending.  Now it’s before us.  Question is: does the judgment from case one preclude us or estop us from litigating anything in case two? 

There are two ways a judgment in case one can stop us from litigating in case two: 

1. res judicata

2. collateral estoppel

Case one and case two: only relevant the order in which they go to judgment—irrelevant the order in which they are filed.

General Rule: Court in case two applies the preclusion law of the jurisdiction that decided case one.  

Wrinkle: Semtek (2001): case one in fed ct, case two is in some state court. 

Know from gen rule that state court in case two should apply preclusion law from the federal system since fed court decided case one.  If case one was in federal court under diversity jurisdiction, then Semtek says that federal law will usually adopt the state preclusion law of the state where it sits. 

A. RES JUDICATA/aka CLAIM PRECLUSION

This is the “one bite at the apple” rule.  You have one chance to litigate a claim.  You need to ask for everything possible on that claim.  That’s res judicata.

3 steps:

1. have to show that both cases were brought by the same claimant against the same defendant.  Usually going to be real obvious.  It’s not the same parties—they MUST be in the same configuration.

2. Must show that case one ended in a valid final judgment on the merits.  

“on the merits”: it’s on the merits if we litigated the case.  We can also have “on the merits” even though we did not litigate anything.  For example, a default judgment case: considered to be on the merits for res judicata, even though we didn’t litigate a thing.  It’s a pretty safe bet that any judgment in favor of the claimant (where P wins) is going to be deemed “on the merits” BUT what if the P loses?  Are those on the merits?  If we tried the case, yes that’s on the merits, but there are all kinds of ways that a P can lose that seem to have nothing to do w/ the merits of the case—ie losing for lack of SMJ, venue, etc.

FRCP 41(b): all involuntary dismissals (where claimant is losing) are to be treated as “on the merits” UNLESS they were based on jurisdiction, venue or indispensable parties.

If court said it was dismissed w/out prejudice then it’s not res judicata.

Semtek says 41(b) means you cannot refile it in that same federal court.  But whether it’s res judicata for any other purpose, we will look to the state law of that state where the first court sat. 

3. both case one and case two must involve the same claim.  Different definitions of “claim.”  Majority rule: all rights to relief arising from a t/o. 

Minority tests:  “primary rights” theory: says if there is a different claim for each right invaded, so your right to bodily sanctity is different from your right to freedom from property damage. So under this theory there are two causes of action here.  

