Criminal Law

Professor Podgor


Part One: General Foundations of Criminal Law

Interpretation of Criminal Statute

- look at the following to interpret criminal statute

- statutory language

- legislative history

- common law / precedent

- public policy considerations

- express mention of something implies that the other is excluded – known as strict interpretation (in contrast to loose / dynamic interpretation)

Constitutional Considerations

- all federal statutes must have constitutional basis

- most federal statutes gain authority from the Commerce Clause

- federal law is applied in Washington, D.C. and tribal communities

Legality

- 1st principle of American criminal law jurisprudence

- crime must have been a crime at time it was committed

- prohibits bills of attainder – special legislation that declares specific person guilty of crime and subject to punishment without either a trial or conviction

- prohibits legislatures from enacting ex post facto laws (after the fact) – only laws in place at time crime was committed apply

- three corollaries to legality principle


1. statutes should be understandable to reasonable law abiding citizens 

2. basic policy matters should not be delegated to police, judge or jury for ad hoc subjective resolution

3. rule of lenity (see below)

Due Process Clause of 14th Amendment

- statute must be clear and unambiguous 

- prevents arbitrary and discriminatory action 

- consider whether statute is so vague that men of common intelligence must necessarily guess at its meaning and differ in their application

- over breadth – statute encompasses so much that its limits are unascertainable

- imposes legality requirement on judiciary

Rule of Lenity 

- interpreted strictly against the government 

- supports legality principle by preventing a court from enlarging scope of criminal statute through its interpretive power 

- must have 2 or more equally reasonable interpretations of statute for rule to apply

- only applies to criminal cases

- to the extent there is an ambiguity in the statute, it must be construed in favor of the accused

- not recognized by MPC – ambiguities are to be resolved to further general purpose of MPC

Principles of Punishment

- four punishment theories


1 - rehabilitation - to reform the offender by signifying the wrongful conduct and channeling the offender into lawful pursuits


2 - deterrence 



- general deterrence - send message to general public 

- specific deterrence - prevent this D from committing same crime again in future

3 - incapacitation - to restrain dangerous or repeat offenders; protection of public and society

4 - retribution - punishment for sake of punishment; "just desserts"; based on 3 factors (blameworthiness, proportionality, consistency/uniformity)

- all 4 theories relevant to all arguments to be made in criminal law, specifically in determining what sentence should be imposed – also consider whether there should be some moral or ethical element involved

- proportionality

- important criminal law principle which applies to defenses and sentencing

- closely linked to retribution

- sentence must be proportional to crime

- 8th Amendment prohibits punishment which is grossly disproportionate to crime committed in capital cases – debate as to whether or not non capital punishment can be grossly disproportional

- three part test used to determine proportionality of sentence: 



1 - character of offender

2 - nature of offense 



3 - comparison within and outside this jurisdiction


- once an offense is considered severe, any penalty short of death is proportional

- capital punishment
- in most states, must find aggravating circumstances in order to impose the death penalty

- considerations of federalism play role in state’s ability to impose death penalty

- 8th Amendment test… 

1 - punishment can not involve unnecessary infliction of pain

2 - punishment can not be grossly out of proportion to severity of crime committed

- problem is often in application of procedure (i.e. who is chosen to receive this punishment) not in penalty itself

- consider punishment theories

- factors to be considered in sentencing


- some element of remorse

- protection of society


- severity of crime


- recidivism


- general deterrence


- victim (age, gender, profession)

- interests of crime victims

- compensation

- notification rights

- victim impact statements

- lobbying

- civil actions

Criminal Process 

- methods to charge D with a crime… 


- indictment (brought by grand jury)


- information (brought by prosecution)

- “count” – charge / allegation; with two or more, may be different crimes or different charges related to same crime

- vehicles for appeal (may often be more than one)


- constitutionality


- jury instructions



- sufficiency of evidence

- evidence admission

- on appeal, evidence is to be viewed in light most favorable to the government

- US Supreme Court will not interpret state constitution unless there is a violation of federal constitution

- jury nullification occurs when jury believes state has proved their case but does not agree with the law (prohibited in some states; jury does not have the “right” to nullify but may have the “power” to do so)

- probable cause - reasonable belief that crime has been committed and that it has been committed by this D

- as defense counsel, always make motion for directed verdict if for no other reason than to preserve issues on appeal

Part Two: Elements of a Crime

A+B+C+D = X

A = actus reus

B = mens rea

C = causation

D = attendant circumstances

X= crime

- must have a concurrence of all 4 elements to have a crime

- two types of concurrence:


1. temporal - mens rea must be present at time of actus reus

2. motivational - compelling force behind actus reus must be the mens rea of the offense

Actus Reus

- “actus reus” relates only to the act / conduct (not intent)

- requires a voluntary act (even though not stated in statute)

- otherwise punishment theories are not achieved; can’t deter someone from an involuntary act

- following are not voluntary acts (MPC § 2.01):


- reflex or convulsion


- bodily movement during unconsciousness or sleep


- conduct during hypnosis or resulting from hypnotic suggestion

- bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual

- omission as an act…4 ways in which legal duty to act arises


- statute


- status relationship


- contractual obligation


- voluntarily assumed care of another

- difference between act and omission is important in giving jury instructions

- possession


- actual – illegal substance currently in D’s possession (i.e. in pocket)

- constructive – illegal substance which D has control of possession (i.e. in closet at home)

- status or condition is not a voluntary act (again, punishment goals not achieved)

- in summary, to be charged with a crime, D must have committed a voluntary act or an omission of an act when one is required by law or have possession of an illegal substance (actual or constructive)

Mens Rea (“guilty mind”)

- motive is not intent; intent is not motive

- common law intent (may be inferred from the circumstances)


1. desire to cause social harm, or


2. acts with knowledge that requisite harm is certain to occur

- motive is relevant with respect to defense claims, sentencing & punishment

- culpability v. elemental approach


- culpability focuses on whether D had evil intent


- elemental (more common in modern courts) looks at elements of crime



- lack of mens rea may be used to negate element of crime

- specific v. general intent – common law approach


- distinction is not always clear

- sometimes distinction is so unclear that arguments can be made on both sides

- “added” intent within statute suggests specific intent

- specific intent crimes generally require specified motive

- requirement of intent as written in statute

- model penal code - hierarchy structure; when purposely is satisfied, so are knowingly, recklessly, and negligently - must prove mens rea term with respect to each material element of crime

- purposely 


- involves conscious objective, and

-  attendant circumstances that D is aware of or believes or hopes that they exist

- knowingly  


- D acts with awareness of conduct’s results, or


- is practically certain that conduct will have such result

- recklessly

- when D consciously disregards a substantial and unjustifiable risk that he would cause the death of another, and

- acts in gross deviation from the reasonable standard of care

- general intent to risk death of another person, not of specific individual

- justifiable risk is determined by weighing nature and purpose of conduct against risk created by conduct

- negligently

-  when D should be aware of substantial and unjustifiable risk, and

- acts in gross deviation from the reasonable standard of care


- in order to prosecute for criminal negligence:



- D created substantial and unjustifiable risk



- should have but failed to perceive risk

- risk is of such nature that failure to perceive it constitutes a gross deviation from standard of care 

- can prove any mens rea with circumstantial evidence because actual intent is impossible to prove

- intent can be inferred from the circumstances surrounding the crime

- when knowledge of the existence of a particular fact is an element of the offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist

Willful Blindness ("ostrich instruction")


- 2 required elements:



1 - evidence of actual knowledge, and



2 - deliberate ignorance

- not routinely used


- applies in federal courts

- instructs jury that deliberate ignorance together with high probability can substitute for higher mens rea such as knowledge

Transferred Intent – general rule is that intent does not transfer – 4 basic exceptions (generally because can still be prosecuted under another intent):


1. mistake in identity (miss identification, not miss aim)


2. when bystander is hit


3. prohibited by statute


4. different harm or different crime

Strict Liability – liable for crime regardless of intent

- no mens rea requirement in statute regarding one or more elements of actus reus – if statute contains a mens rea, not a strict liability crime

- five factors used to overcome presumption of strict liability



1. statutory crime is not derived from common law

2. whether legislative policy will be undermined by a mens rea



3. standard imposed by statute can reasonably be expected of a person

4. severity of punishment (strict liability crimes generally have smaller punishment)



5. stigma associated with offense

- malem in se 

- inherently wrongful

- i.e. murder, arson, rape, robbery 

- mens rea required

- malem prohibitum 

- not obviously wrong

- only wrong under statute 

- mens rea only if required by statute



- public welfare offenses - conduct which is not necessarily morally wrong but could gravely affect public welfare - commonly considered strict liability crimes

- non public welfare offenses may be strict liability crime regardless of above factors - i.e. felony murder; statutory rape 

- under MPC, only "violations" are recognized as strict liability crimes (i.e. only a fine is imposed as punishment) otherwise, recklessly is the implied mens rea


- policy arguments…

- for - judicial economy, public safety, easier to prove and convict, strong deterrence, raise money

- against - does not allow for mistake of fact, ignores attendant circumstances and excuses, no specific deterrence, no due process, no opportunity to defend

Mistake of Fact

- first determine type of crime involved

- two approaches


1. elemental - does mistake negate particular mens rea term?


2. culpability - does mistake negate actor's moral culpability for the crime?

- strict liability offenses

- under no circumstance does mistake of fact negate criminal responsibility for violating strict liability offense

- absence of mens rea requirement necessarily eliminates the availability of a defense which would be used to negate mens rea

- specific intent offenses

- D is not guilty of an offense if his mistake of fact negates the specific intent portion of the crime - doesn't matter if mistake is unreasonable provided that D honestly believed (acted with good faith)


- general intent offenses 


- must act with good faith (honestly); and


- not guilty if mistake is reasonable


- guilty if mistake is unreasonable

- moral wrong doctrine

- one can make reasonable mistake regarding an attendant circumstance and still manifest a bad character or otherwise demonstrate worthiness of punishment - should be no mistake defense where if facts had been as D believed them to be, conduct would still be immoral

- essentially, the intent to commit an immoral act provides necessary culpability for related but unintended outcome

- legal wrong doctrine


- substitutes "illegal" for "immoral"

- D is guilty of crime X despite reasonable mistake of fact if he would be guilty of a different although less serious, crime Y, if the situation were as D supposed

- under MPC

- general v. specific intent is irrelevant

- mistake of fact is a defense if it negates the mens rea required to establish any element of the offense

- exception: mistake of fact is not a defense if the actor would be guilty of another offense had the circumstances been as he supposed


- unlike legal wrong doctrine, MPC only permits punishment for lesser offense

Mistake of Law

- ignorance of the law will not excuse

- can not assert mistake of law and then challenge the constitutionality of that law, has effect of admitting you know the law exists, thus can’t claim ignorance

- complex statute is often involved

- three exceptions to general rule:


1. reasonable reliance doctrine / entrapment by estoppel



- statute later declared to be invalid; 

- judicial decision of highest court in that jurisdiction later determined to be erroneous; or

- an official, but erroneous, interpretation of the law, secured from public official on charge of its interpretation, administration, or enforcement

- private legal advice is not a defense 


2. fair notice

- due process clause places limits on general rule that everyone is presumed to know the law and ignorance of it will not excuse

- three factors which may affect whether D had "fair" notice


1. an omission is the punishable offense


2. duty to act imposed on basis of a status


3. malum prohibitum offense


3. mistake or ignorance which negates mens rea

- generally, mistake of law, whether reasonable or unreasonable, will not negate mens rea 

- if applicable, commonly involves situation where D understands (has knowledge of) statute on which criminal liability is based but at same time misunderstood another area of the law which is arguably relevant to criminal responsibility

- often called "different" law mistake

- claimed mistake relates to a law other than that criminal offense for which D has been charged

- under MPC 

reasonable reliance doctrine


1. reliance on an official but erroneous statement of law; 

2. statement of law is found in statute, judicial decision, administrative order or grant of permission, or an official interpretation by a public official or body responsible for interpretation, administration, or enforcement of the law; and


3. reliance is otherwise reasonable

fair notice … D is not guilty if


1. does not believe conduct is illegal; and


2. the statute defining the offense 



a) is not known to D; and

b) was not published or otherwise reasonably made available to D before violated the law

ignorance / mistake that negates mens rea

- because MPC requires proof of mens rea for every element of crime, mistake of law is a defense if it negates material element of the offense

- mainly relates to "different law" mistakes

Causation - link between D's voluntary act and resulting social harm

1. cause in fact (actual cause)


- “but for” D’s voluntary act, would the social harm have occurred?

if the answer is "no", D is actual cause of the result - social harm would not have occurred but for D


- “causes” verses “conditions”

conditions may be necessary for harm to occur but not recognized as a "cause"; conditions are normal events or circumstances that although necessary for the result to occur do not positively contribute to it

- “substantial factor” - used to determine actual cause in some cases where more than one D is involved

- "actual cause" serves to eliminate candidates for responsibility - does not resolve matter of ultimate causal responsibility (to be determined by proximate cause analysis)

- problems with actual cause
- confusing causation with mens rea - independeny concepts; both of which must be proven beyond a reasonable doubt

1. causation without mens rea


2. mens rea without causation

- multiple actual causes

1. accelerating a result

- generally, both Ds will be criminally responsible

- both Ds are the actual cause

- D1 shoots V in the stomach - would have died from that wound within one hour; D2 simultaneously and independently shoots V in stomach - would have died in one hour from that wound; however V dies in 5 minutes because of both wounds

2. concurrent sufficient causes 

- each act alone was sufficient to cause the resulting harm that occurred when it occurred

- some courts use "substantial factor" test here to show responsibility - D would have been the cause of harm if circumstances had been different

- D1 shoots V in heart; D2 simultaneously and independently shoots V in head; V dies instantly; medical evidence shows that either would have killed V

- obstructed cause
- D's efforts are obstructed by a separate force which actually caused the resulting harm

- D1 shoots V in stomach; D2 simultaneously and independently shoots V three times in the head, killing V instantly - D1 is guilty of attempt; D2 is guilty of murder

2. proximate (legal) cause  - an act that is a direct cause of social harm is also a proximate cause of it

1. direct cause - no event of causal significance intervened between D's conduct and the social harm for which D is being prosecuted

2. intervening causes - independent force that operates in producing social harm but which comes into play after D's voluntary act or omission

questions: under what circumstances does it become "unfair" to impose criminal responsibility on D? when does an intervening cause become a superceding cause? (cause which cuts of all criminal responsibility)

- de minimis

- D's causal responsibility is insubstantial in comparison to that of an intervening cause 

- foreseeability
- responsive (dependent) intervening cause 

- act that occurs in reaction or response to D's prior wrongful conduct 

- does not relieve initial wrongdoer's responsibility unless the response was highly abnormal or bizarre

- D shoots V who later receives negligent medical treatment which results in death - D is still criminally responsible

- coincidental (independent) intervening cause

- force that does not occur in response to the initial wrongdoer's conduct

- D placed V in situation where the intervening cause could independently act upon him


- basically D put V in "wrong place at wrong time" by the initial wrongdoing

- relieves original wrongdoer of responsibility unless intervention was foreseeable



- intended consequences doctrine


- intended consequences can never be too remote

- intended harm occurs in manner intended even though actions of others intervened

- D is still the proximate cause

- poison example

- dangerous forces that come to rest (apparent safety doctrine)




- when V could have reached safety but chooses not to




- D is no longer criminally responsible for harm to V




- V is superceding intervening cause

- voluntary human intervention


- must be free, deliberate and informed voluntary act of V


- similar to apparent safety doctrine


- responsibility relieved unless D "forced" V to do it

- victim of home invasion jumps out window trying to escape harm - D is responsible for victim's death

- omission  

- an omission will rarely serve as a superceding intervening cause because it is simply doing nothing

- i.e. V's not wearing a seatbelt will not absolve D's criminal responsibility

- under MPC


1. actual cause - "but for" is the exclusive meaning of causation


2. proximate cause - deals with issues related to actor's culpability

- causation is rarely at issue in criminal law outside of homicide cases

Attendant Circumstances 

- elements necessary to commit an offense but not material elements

- “at night time” – common law burglary

- age of certain individual (offender; victim)

The prosecution may also be required to prove…

- jurisdiction is a constitutional right which requires that D be somewhere by way of a voluntary act, not because of a “fortuitous happening”

- 5 principles under which the law of nations (i.e. Int'l legal principles / Int'l law) permits the exercise of criminal jurisdiction by a nation (necessary when statute doesn't expressly allow for extraterritorial jurisdiction otherwise legislative intent will be frustrated)…

- territorial jurisdiction – based on location where alleged crime was committed; includes objective territorial jurisdiction



- nationality jurisdiction - based on offender's nationality

- protective principle jurisdiction - based on protection of interests and integrity of the nation

- universality jurisdiction - based on certain crimes where custody of the offender is sufficient



- passive personality jurisdiction - based on victim's nationality

- venue is a constitutional right to have matter tried in locale where offense occurred


- as D attorney, if venue is lacking, make motion for directed verdict

- identity of D as the perpetrator of the crime must be proven by prosecution

Burden of Proof

- prosecution must present evidence to prove each and every element of crime beyond a reasonable doubt

- Winship doctrine - presumption of innocence until proven guilty

- burden of production


- burden of going forward with evidence


- initial obligation to introduce evidence at trial to support particular legal claim


- normally rests with prosecution with respect to each element of crime charged


- D has burden of producing evidence with respect to affirmative defenses

- either (1) more than a scintilla of evidence or (2) enough evidence to raise a reasonable doubt on the issue of the defense claimed

- once D meets burden of production, entitled to jury instruction with respect to that defense

- burden of persuasion
- party with burden of persuasion bears risk of failing to convince the jury that his/her factual claim is true

- prosecution has burden to prove each element beyond a reasonable doubt - once achieved, burden shifts to D to negate an element or establish a defense

- some states require prosecution to disprove defenses beyond a reasonable doubt, once D has met burden of production; others require D to assume burden of persuasion with respect to defenses, which must be proven by preponderance of evidence

Part Three: Crimes

Homicide 
- charging of homicide requires a dead body in most jurisdictions which provides direct evidence of an act; others allow circumstantial evidence

- some statutes require the killing of a “human being” by a "human being" 

- must look at statute to define “dead”

- most statutes today consider "brain dead" to be legally dead within the meaning of the statute

- some statutes have a time requirement 

- “year and a day” rule - death has to have occurred within a year and a day of injury being inflicted - can’t die from gunshot wound a year and two days later

- intentional killings


1. murder - "killing of a human being by another human being with malice aforethought" (common law)

- 1st degree murder 




1. murders that are committed in statutorily specific manner




2. willful, deliberate, and premeditated 

- planning activity





- motive





- manner of killing 

- so particular and exacting that jury could infer preconceived design

3. homicide which occurs during commission of specific felony (generally, arson, rape, robbery, or burglary)



- 2nd degree murder

- all murders which are not 1st degree are 2nd degree

- express malice - deliberate intention to unlawfully take the life of another

- implied malice -  when no considerable provocation appears and D acts with a "depraved" or "abandoned and malignant heart"

- no specific amount of time is necessary to form an intent – may be formed in “a twinkling of an eye”

2. voluntary manslaughter - "an unlawful killing of a human being by another human being without malice aforethought" 


- certain circumstances which reduce murder to manslaughter…




1. adequate provocation (combat, assault & battery, adultery)

- mere words do not constitute adequate provocation unless they are considered “informational” words




2. sudden quarrel or heat of passion




3. no cooling off period




4. causal link between provocation, passion, and homicide

- unintentional killings
1. involuntary manslaughter
- required mens rea is recklessness

- in commission of unlawful act other than a felony which causes death of another without any intention to do so

- in commission of lawful act in unlawful manner which causes death of another without any intention to do so


2. negligent homicide
- failure to exercise ordinary caution

- gross deviation required under common law

- required mens rea is gross negligence

- distinction between involuntary manslaughter and negligent homicide is mens rea; recklessness is required for involuntary manslaughter and gross negligence in negligent homicide

- under MPC

1. murder - felony in 1st degree



- required mens rea

1. purposely or knowingly; or

2. recklessly under circumstances manifesting extreme indifference to value of human life ("extreme recklessness")

- all murder is same under MPC, no degrees

- does not recognize "year and a day" rule

- all other factors play role in sentencing stage (not guilt stage)


2. manslaughter - felony in 2nd degree



- requires subjective fault




1. recklessly kills another; or

2. kills another person under circumstances which would normally constitute murder but there is "extreme mental or emotional disturbance" for which there is "reasonable explanation or excuse"

3. negligent homicide - felony in 3rd degree



- equivalent to common law involuntary manslaughter



- any mens rea is sufficient 

- purposely, knowingly, recklessly, or negligently causes death of another

- felony murder rule
- if D causes the death of another while in commission of a felony, can be charged with murder under felony murder rule


- 1st degree murder if felony committed is specified in statute


- 2nd degree murder if felony committed is not specified in statute

- common law imputes malice to a killing during a felony

- strict liability murder (no mens rea required for murder but must satisfy mens rea requirement with respect to felony itself)


- must have causal link between felony committed and murder


- limitations on felony murder:

1. merger doctrine (“Ireland” rule) 

- predicate felony must be independent of or collateral to the homicide; if not, felony merges with the homicide and can not serves as basis for felony murder conviction

- if felony committed is assault and battery, D will not automatically be charged with murder; otherwise all killings would fall under felony murder rule which would result in elimination of degrees of murder

2. causal link is insufficient to connect felony to murder

3. inherently dangerous felony - many states require that felony be an offense which carries a high probability that death will result based on the nature and circumstances of the crime

4. co felon rule – one co felon is not liable for the death of other felon’s death when the death results from activity related to the commission of a felony (i.e. police, storeowner)


- MPC does not recognize felony murder

- misdemeanor manslaughter rule

- operates same as felony murder rule (except there is no felony involved)


- intent is irrelevant


- statutory controlled 


- not recognized under MPC

- natural and probable consequences doctrine
- "intent to kill" is proved…

1. ordinary people intend the natural and probable consequences of their actions

2. D is an ordinary person; and

3. therefore, D intended the natural and probable consequences of her actions

- in answering exam question, determine elements by looking at statute itself, then use punishment theories as policy to support argument in the abstract as well as under specific circumstances at issue

Rape

- “carnal knowledge of a woman forcibly and against her will” (Blackstone)

- common law rape is general intent offense – no specific intent required

- under common law, only men could rape women (men could not be the victim nor could women be the offender)

- modern statutes are primarily gender neutral

- marital immunity (husband could not be charged for raping his wife) under common law has largely been abolished

- modern statutes incorporate more acts than just forcible rape (rape by fraud) and recognize different degrees of rape / sexual assault

- statutory rape is typically a strict liability crime


- intent goes to the age (attendant circumstance) not the act
Assault & Battery

- assault and battery are defined by statute

- assault is generally the threat of touching

- battery is generally the touching

Armed Robbery

- elements

1. taking something of value 

2. by force or intimidation, while armed with a dangerous weapon

- must have a taking (general intent) while armed with a dangerous weapon (specific intent)

- robbery under common law required more than just force (needed a weapon)

- under GA law, a “sudden snatching” constitutes robbery

Burglary

- elements

1. entry into home of another (or any building, vehicle, railroad car, or watercraft)

2. with intent or knowledge (to commit felony or theft therein)

Theft
- specific intent crime

- three kinds of theft

1. embezzlement - touchstone is entrustment (i.e. valet)



1. obtained by lawful manner; and



2. D thereafter fraudulently converted the property

2. obtaining property by false pretense
3. larceny by trick and device



- common law elements (modern day statute)




1. taking by trepass




2. asportation (a carrying away) 




3. personal property of another




4. intent to permanently deprive

Receiving Stolen Property
- elements

1. D received the stolen property; and


2. had some knowledge that it was stolen

Part Four: Inchoate Crimes

- incomplete crimes

- specific intent crimes

- all can be charged without actual crime (i.e. before actual commission of crime)

- often charged along with other offenses

Attempt

- specific intent crime

- crime by itself in very few jurisdictions, instead attached to specific crime

- policy…as much need to serve punishment goals (deterrence, rehabilitation, retribution) for an attempted crime as with a committed crime

- sentence can not be greater than would be had crime actually been committed

- mere preparation is not attempt

- if actual crime is committed, do not need to charge with attempt because can charge with crime (may charge attempt in addition to crime)

- three problems associated with attempt…

1. determination of the overt act which is beyond mere preparation in furtherance of the commission of the crime

2. at what point may the attempt to commit the intended crime be abandoned so as to escape liability


3. what is the effect on culpability of impossibility to commit the intended crime 

- eight tests used to determine attempt…first four focus on what remains to be done…last four focus in what has already been done


1. last act



- not used in any jurisdiction today



- requires that D perform last act necessary to commit the crime


2. physical proximity



- how physically close to committing the crime

- must be sufficiently near that crime as to constitute a "direct movement" towards completion of the crime


3. dangerous proximity



- balancing test - more flexible than physical proximity test




1. nearness of danger




2. greatness of harm




3. degree of apprehension felt


4. indispensable element



- must have tool necessary to complete the crime


5. probable desistance



- crime would have been committed but for extraneous factor



- looks at how far D has proceeded in terms of what has been done


6. abnormal step

- step toward crime which goes beyond the point where ordinary person would have thought better of his conduct and desist


7. res ipsa loquitur / unequivocality



- "speaks for itself"

- could have no other purpose but to commit the crime

- person's conduct standing alone unambiguously manifests his criminal intent


8. "substantial step" - MPC



- taken a substantial step towards commission of the crime

- defenses available to attempt charge…


1. impossibility


1. factual




- D misperceives facts




- if facts were as D perceives, crime could be committed




- classic example - pickpocket finds empty pocket



2. legal




- mistake in law

- goal is illegal but commission is impossible due to factual mistake regarding something that is legal element of crime

- classic example - D shoots dummy thinking it is a person, can't be charged with murder but maybe attempted murder



3.  true legal




- no crime with which D can be charged




- not really a defense because can't be charged in 1st place

- i.e. not a crime to "smuggle" widgets



- under common law, factual was not a defense whereas legal was



- today, most jurisdictions do not allow impossibility as a defense

- difficult to discern difference between factual and legal - assess whether mistake was made in law or in fact


2. abandonment


- does not apply when D merely postpones the crime

- must be both…




1. voluntary (not police intervention); and




2. complete renunciation of intent to commit crime

Solicitation

- specific intent crime

- may be charged as a separate crime or along with more substantive crime 

- occurs when D commands, requests or encourages another to commit a crime 

- two views with respect to solicitation…


1. actual communication must occur

2. irrelevant if communicated as long as conduct was designed to effect such communication (MPC; not followed by many jurisdictions)

- innocent instrumentality 

- person who acts at behest of another without knowledge

- has no culpability

- willful blindness may be an exception 

- renunciation may serve as a defense


- similar to abandonment - must be voluntary and complete

Conspiracy

- specific intent crime

- may be a separate crime or attached to substantive crime

- four elements…


1. agreement



- plurality



- essential plan (common plan)


2. unlawful objective


3. knowledge of…



- the agreement; and



- the commission


4. overt act (required in some jurisdictions)



- some statues require an overt act in order to charge conspiracy

- others only require agreement and knowledge

- federal conspiracy statute requires an overt act whereas federal drug statute does not (charge under drug instead of general when have no act)

- mere knowledge is insufficient, must have an agreement

- doesn't matter if D doesn't have all of the details, only need the essentials

- Pinkerton Rule - simply by being a party to conspiracy, may be held responsible for actions of co-conspirators – guilty of substantive offense even if didn’t actually commit provided it was foreseeable or in furtherance of the conspiracy

- must assess whether more than one conspiracy is involved…


1. whether common goal existed


2. nature of underlying scheme


3. whether participants of alleged multiple schemes overlapped

- multiple conspiracies…


- "hub" conspiracy



- separate and distinct conspiracies all surrounding same person



- not all part of one plan



- different plan amongst different individuals


- "chain" conspiracy



- all have to be members of agreement with same essential plan

- don't have to know about others as long as all parties agree to same essential plan 

- to be charged with act of a co-conspirator, act must be part of the conspiracy and in furtherance of the conspiracy

- courts apply "in furtherance" test and foreseeability

- advantages to prosecution in charging with conspiracy…


1. inchoate offense (i.e. can charge before actual crime is committed)


2. Pinkerton Rule

- easier to convict of substantive crime once convicted of conspiracy (no merger – charge with both conspiracy and substantive crimes)



- generally found only in federal court


3. venue and jurisdiction - more options



- where acts occurred; or


- where agreement was formed


4. evidentiary rules

- permits an exception to hearsay rule which allows statement by co-conspirator to be weighed by jury


5. guilt by association – joint trials


6. expanded relevant evidence

- more parties involved which allows prosecutor to introduce a greater range of evidence

- Federal Conspiracy Statute 


- two types of conspiracy under the statute…



1 - conspiracy to commit offense against the U.S.




- must be able to attach to another crime



2 - conspiracy to defraud the U.S. – no overt act required




- crime in and of itself; doesn't have to attach to another crime

- limitations on conspiracy

1. Wharton Rule

- can not charge with conspiracy when crime naturally requires more than one person to commit

- any time there is one more person than is necessary to commit the crime, rule does not apply

- originally common in cases involving adultery, bribery, incest, & bigamy 

- rarely used today but may be considered a presumption in the absence of legislative intent


2. bilateral v. unilateral agreements

- some courts require a true agreement (i.e. one where both parties agree; bilateral agreement)

- if court requires a true agreement, a unilateral agreement is insufficient (i.e. where government agent is party to the agreement) 


3. inconsistent verdicts



- historically were impermissible



- modern trend is to allow them


4. unindicted co-conspirators

- it is not necessary for gov't to charge all members of the agreement

- one may turn evidence and testify against others

- generally, conspiracy can not be abandoned because it is complete - agreement forms basis of crime - if there is an overt act in furtherance of the conspiracy, there can be no abandonment

- D may avoid liability if he abandons the agreement and withdraws from the conspiracy; some courts require D to communicate withdrawal to all members of the conspiracy

Accessory Liability

- requires dual intent


1. intent to commit crime; and


2. intent to aid and abet

- principals and accessories - if present at scene of crime, more likely to be a principal than an accessory


1. principal in 1st degree - actually commits crime


2. principal in 2nd degree - present at scene of crime; "lookout" principal


3. accessory before the fact - provides tools, device, combination to safe


4. accessory after the fact - hides criminal, money, drugs

- difficult to charge with accessory liability without underlying crime - may be charged as an accessory to an attempt, but usually have a completed crime

- natural and probable consequences 

- persons who encourage and facilitate commission of crime may be haled liable for natural and probable consequences of their actions

- willful blindness doctrine may apply

- mere presence is insufficient - mere presence is not an act

- Pinkerton principles may be used with respect to accessory liability

- under common law, accessory could not be convicted if principal was acquitted because death penalty was the punishment; today, accessory can be convicted even if principal was not

- exception - victim of crime can not be charged as an accessory (i.e. paying ransom)

- defense - voluntary and complete abandonment - may need to call police for abandonment to be complete - may need to stop the crime

Part Five: Defenses 

- two ways as defense attorney to raise defense


1. elements of crime (insufficient to convict) 


2. defense - some affirmative, some not

- two categories of defenses under common law


1. justifications


2. excuses

- most jurisdictions today combine the two - either justifies (self defense) or excuses (insanity) crime

- having an available defense is not a fundamental right under the constitution

- most jurisdictions require D to prove affirmative defenses by a preponderance of the evidence

Self Defense

- affirmative defense which must be proven by D

- elements…


1. crime of necessity

- actual or apparent, unlawful and immediate threat

- defense arises when necessity begins and ends when necessity ends

- necessity is the heart / touchstone of self defense 

- no other choice 

- immediacy of situation requires it 


2. proportionality



- force being used must be proportional



- may only use deadly force when deadly force is being used against you


3. reasonable belief

- MPC uses subjective test

- others use combination of subjective and objective test




1. reasonable belief




2. under those circumstances

- status of the accused as aggressor precludes claim of self defense

- duty to retreat


1. no duty to retreat sudden, violent attack (unless can safely do so)

2.  duty to retreat: sudden affray or chance medley

- affirmative obligation to retreat as safely as possible where D is voluntarily engaged in mutual, non deadly combat (unless in own house)

3. "castle doctrine" - no duty to retreat in own house

- no dispute that defensive killing was necessary when it occurs in one's own dwelling



- the home is considered to be sacred - "man's castle"

- generally only extends to house and attached appurtenances (varies by jurisdiction)
Battered Spouse Syndrome

- three stage cycle of violence which then repeats itself


1. tension building


2. acute battering 


3.calm, loving period

- used as a corollary to self defense when killing occurs during a confrontation

- may be used as evidence to suggest diminished capacity or insanity when killing does not occur during confrontation – lacks immediacy of danger

- expert testimony and/or evidence related to syndrome may be used to inform the jury and to dispel common myths depending upon the jurisdiction

Defense of Others

- affirmative defense which must be proven by D

- parallels self defense - step into shoes of the victim

- elements


1. reasonable force - proportional


2. reasonable belief of imminent danger



- D must believe that intervention was necessary (subjective); and



- belief must be reasonable (objective)


3. victim was unable to defend himself 

- only applies if person being defended has right of self defense

- "alter ego rule" - if person being defended does not have right of self defense, D will be held criminally liable

- common law only allowed defense of others when defending family member

- policy - encourages assistance of others in need

- MPC requires reasonable belief (different from self defense)

- amount of force must be reasonable and proportional

Defense of Property

- never allowed to use deadly force to defend property

- some courts will distinguish between property and habitation

- may allow deadly force for habitation

Arrest

- not entitled to use more force than would be allowed by a police officer

- apply objective / reasonableness standard

- policy - value of human life outweighs value of property

Necessity – “choice of evils”

- common law elements

1. clear and imminent danger (not debatable, not speculative)

2. reasonably expect action being taken will in fact abate the danger

3. no legal alternative

4. statute does not preclude necessity from being used as a defense 

- under MPC


1. necessary to avoid harm to self or another


2. harm to be avoided is greater than harm that would otherwise occur


3. no apparent legislative intent to preclude use of defense

- MPC rejects common law immediacy requirement – D is not necessarily at fault for creating situation unless reckless or negligent

- MPC allows use of necessity defense in homicide cases

- courts will generally use necessity with respect to prison escape situations - will consider whether there was immediate contact with prison officials after safe escape

- civil disobedience

- direct - violation of law as protest to it - defense in some instances

- indirect - violation of law incidental to protest of another law - not a defense

Duress

- common law elements…


1. threat to self or another (some states require family member)


2. reasonable belief of threat


3. imminent threat at time of criminal act


4. no reasonable opportunity to escape


5. D is not at fault for creating or exposing himself to threat

- some states may allow use of defense to reduce murder to manslaughter

- under MPC

1. coercion or use of force that…

2. a reasonable person in same situation would not be able to resist

- duress defense is unavailable under MPC if D recklessly put herself in situation where it was likely that coercion would occur

- MPC allows use of defense in murder cases; does not require family member

note: at common law, courts distinguished between whether duress was caused by person (duress) or force of nature (necessity) – today, under MPC, necessity defense is not limited to forces of nature

Entrapment

- prosecution must prove beyond a reasonable doubt that D was predisposed to commit criminal act before being contacted by government agents

- subjective v. objective test


- subjective - looks at predisposition internally with respect to that D


- objective - looks at whether reasonable person believes that D was predisposed

- entrapment differs from over zealous law enforcement

- over zealous law enforcement requires misconduct - due process violation premised upon over zealous law enforcement - objective test

- very rare that misconduct by police is sufficient to constitute over zealous law enforcement

- unavailable under MPC when causing or threatening bodily injury is an element of the offense charged

Incompetency

- determined at time of trial by a judge

- "present ability" to…


1. consult with attorney with reasonable degree of rational understanding; and


2. understand what charged with in proceedings against him/her

- if deemed incompetent, hospitalized until cured, then go to trial

Insanity

- affirmative defense which must be proven by D

- determined at time crime was committed

- some jurisdictions have moved away from "not guilty by reason of insanity" to "guilty but mentally ill" - under new verdict, D is hospitalized until cured and then serves remainder of sentence in prison

- four different tests depending upon jurisdiction


1. M'Naghten rule - "right from wrong" test 



- cognitive approach - doesn't consider D's control over actions



- elements…




1. mental disease or defect (disease of the mind)




2. did not know nature and quality of act he was doing; or




3. did not know that what he was doing was wrong



- criticism




- limited to cognitive ability, does not consider volitional control

- limits psychiatric testimony


2. irresistible impulse test



- premised upon control



- elements…




1. mental disease or defect




2. control of actions



- criticism 

- no reliable way to distinguish between resistible and irresistible impulses


3. Durham test - "product" test



- elements…




1. mental disease or defect




2. action must be product of that mental disease or defect



- criticism


- becomes battle of doctors 

- opens door to trial by label

- excludes from criminal responsibility those who could have been deterred - those who have some element of moral blame


4. MPC / American Law Institute



- combination of M'Naghten and irresistible impulse tests

- most common because allows use of both cognitive and control elements

- key distinction is substantial capacity to appreciate criminality or conform conduct to requirements of the law
- 1st witness for prosecution to prove D's sanity should be the arresting officer and/or jail guards who saw D at time of crime or immediately thereafter - will show whether D has level of conformance to society (i.e. eat, sleep, ability to dress, etc.)

Diminished Capacity

- three approaches depending upon jurisdiction


1. permit its use as a separate defense

2. not permit its use as a separate defense but allow evidence to the extent that it negates mens rea - "partial responsibility" 

3. not permit its use as a separate defense but allow evidence of diminished capacity when it rises to level of insanity

- many jurisdictions will not allow any evidence to be admitted to show diminished capacity - insanity is an all or nothing defense

- diminished capacity evidence may be used under MPC to show “partial responsibility”; reduce murder to manslaughter if it is committed as a result of “extreme mental or emotional disturbance for which there is “reasonable excuse” – whether there is reasonable explanation or excuse for D’s EMED (not for the homicidal act)



Intoxication

- 1st step is to consider voluntary v. involuntary intoxication

- voluntary - not a defense in most cases – but…


1. no act – so intoxicated could not perform the “act”


2. intent – lacked ability to form necessary intent


3. intoxication

4. insanity by intoxication – didn’t harbor the state of mind necessary for the offense

- under common law, voluntary intoxication will excuse specific intent crime but not general intent crime - used to diminish amount of intent present

- involuntary

1. coerced intoxication


2. intoxicated by innocent mistake

3. pathological – “temporary psychotic reaction” triggered by consumption of alcohol or drugs – applies only if D had no reason to know that such a reaction would occur 


4. unexpected intoxication by medication

- under common law, involuntary intoxication could excuse both general and specific intent crimes

- three types of intoxication under MPC


1. self induced


2. pathological


3. intoxication not self induced

- under MPC, entitled to defense if it negates any element of the offense unless recklessness is the required mental state (person acts recklessly when, as a result of self induced intoxication, he is not conscious of a risk that he would have been aware of absent the intoxication)

- may raise insanity (under MPC) if mental disease is caused by long term alcohol or drug use

- some states will allow intoxication to show no premeditation (reduce 1st degree to 2nd degree murder)

- some states won’t allow felony murder conviction if intoxicated because no intent to commit underlying felony
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