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Explain errors on the exam.

Know the basics and that battery is a touching and that assault is not a touching.

Read the supplement again in the area of impossibility and mistake of fact, conspiracy is in the nutshell in the library.

Here we go…

It all stated with Dudley Stephens


We were looking at the perspective of punishment: utliltarianinsm, general deterrence, specific deterrence, rehabilitation, retribution.


Punishment surrounds all of criminal law, reason for the sttautes, policy considerations, what we are trying to achieve, difference between criminal and civil, constitutional considerations such as the 8th;s cruel and unuasual, proportionality (death penalty cases more than others), Due process and notice of what crime they are being charged with, ex post facto, bill of attainder.

Satatute should not be too broad or vague.  Rule of Lenity- Lean towards defendant in multiple interpretations that are both constitiuional.  

Sometimes judge and jury don’t look to it, instead there is nullifictiaon in which there is not right to do.

What is authored by the statute.  Look at the legislative history, policy considerations, reasons.

Structure of criminal law: Defendant lost in almost all situations.  Appealate decisions are based on vehicles:Jury instructions, constitiional arguments, sufficiency of the evidence (look in light most favorable to the prosecution), improper admission of evidence.

Actus reas+mens rea+causation+attendant circumstances

Actus reas- voluntary act, might have an ommission to act primised upon statute, contract, voluntary assumption of risk,etc.  Sometimes it isn’t clear.  What isn’t a vol. Act. MPC 2.0.1 reflex, convulsion, hypnosis, etc.

Mens rhea- A guilty mind, what is it?  At CL we looked at intent: culpability approach, In MPC: elemental.  In CL : Intent is divided into specific and general intent.  MPC : purposely, knowingly, recklessly, negligently.  Motive is not the same thing as intent.  To decide intent we’d look to the statute and prior statutes.  Transferred intent: mis-aim.  Inapplicable when it’s misidentification.  If it causes harm to the person intended and another person don’t need TI.  Don’t need it if the crime precludes it or if a different harm is caused.  Intent can be inferred from the circumstances or from the natural and probable consequences of the act.  Don’t give as an instruction!!!!  Willful blindness might give the intent.  Intent is always required except under strict liability crimes which are generally disfavored by courts but for judgment. Eff. We might allow it when : there is no mens rea in the statute, if it is not from the CL, if it has a small penalty, little stigma, maum prohibitum, reasonable standard that people know about.  What is the legislative policy?  Is it a public welfare type of offense?  Dispite those, statutory rape and felony murder are exceptions. Strict liability in the MPC was a violation, rare, no jail time.

Mistake of fact-CL Specific intent crime:Did defendant have a good faith belief (reasonable or otherwise) General intent same but reasonable.  MPC- Does the mistake negate an element of the offense? MPC alwaays looks to elements.  Mistake of fact can’t be used when there is no mens rea

Mistake of Law- Ignorance of the law is no excuse except when there is a reasonable reliance on interpretation of the law, no notice, complicated statutes

Causation- Look to actual cause, but for cause: accelated, concurrent, obstructed.  Reduce the actual cause to proximate cause.  Look at the interveneing factors- Was it de minimus, forseeable, intended consequence, dangerous forces come to rest, voluntary human intervention, omission?  MPC-elements of the offense: Was the casue related to the element of the offense.

Some statutes have attendant circumstances.

Have to have concurrance on the entire formula.

Prosecutor has the burden to prove the elements of the crime beyond a reasonable doubt.  Defense has the burden in the affirmative defense

Specific offenses

Murder- Have to have a dead body (year and a day rule), at CL mens rea was malice aforethought.  States have moved to first degree murder, etc.  Premeditation can be in a twinkling in an eye.  Might not have premeditation if you have the elements of voluntary manslaughter.  Mere words, unles informational words are not enough, no sudden heat of passion, no cooling off period, no causal connection.  MpC says extreme emotional sitituation.

Abandoned and malignant heart goes towards first degree murder.  Intent to abuse might not be the same as intent to kill.  Gross versus simple negligence iin the cause of murder.  Felony murder-disfavored and as a result there are many 

Exceptions-must be inherently dangerous, look to surrounding circumstances, victim had to be killed in futherance of the felony, co-felon rule, Ireland rule, misdemenar manslaughter rule.

Assault

Rape- In some jurisdiction. Force may be an issue, against her will, gender neutral, consent or not, marital rape rule, rape by fraud

Theft- Larceny at CL, must have a tresspatory taking, asportation, personal property, intent to permanently deprive. Theft includes- breach, trickery to secure, embellzment

Robbery-Theft + Force or the intent to use force or the appearance or fear of force.

 Burglary- B&E with attempt to commit a theft therein

Inchoate offensnses: Must have specific attempt, not mere preporation.  Tests: What remains to be done, last act, physical proximity, indespensible emlement test.  Othere tests look at what has occurred, abnormal step test, res ipsa test, MPC substantial step (+ 2 I missed).  What about impossibility? Factual impossibility, no defense, legal impossibilty is a defense.  See Jaffe case.  Today legal imposs. Is not a defense unless it is a TRUE legal imposs. (no crime)  Did the person abandon the attempt? Voluntary and complete?

Solicitation- asking, inviting, etc, another to commit a crime.  If a person is unaware it’s a crime then they are likiely innoncenct instrument.  Communication: MPC doesn’t require it actual be received, otheres do.

Conspiracry- Specific intent, must be agreement to the essential element of the crime.  Must have knowledge and intent, and in some there must be an overt act.  Many pros. Advantages to conspiracy- joinder, choosing venue (where formed or act), evidence (hearsay exception), inchoate crime, no merger and you can charge crime and substantive offense in federal court.  How many conspiracies?  1 or 2 or wheel or spokes or chain or unilateral or bilateral, Whatons rule (requires 2 people).  Attempt, abandonment, voluntary and complete with possibility of notification necc.

Accomplice liablity- mere presence is not enough.  CL 4 degees – Principal in 1st degree, principal in 2nd degree, acc before the fact, acc after the fact.  You might need cooboration to support it.  Accomplice is who?  Depends on the statute and the courts and attorney general.  Need mens rea, attempt to aid principal in the attempt of the crime, look to consequences.  Might have vicarious liability. 

Entrappment- predisposal and inducement

Self-Defense- Crime of neccesity- begins and ends at necc., Can’t use excessive force, threat had to be unlawful and immediuate, must believe seriuos bodily harm or death, Must havve honest beliefs that are objectively reasonable, mere words not good enough, provoker must withdraw to use defense.  Retreat rule at CL- Cant use deadly force if you could safely retreat.  Majority-force okay.  If alternative perilous at that time, never a duty to retreat.  Castle doctrine, don’t have to retreat in your own home. MPC- Subjective approach.

Under CL- Defense of others limited to relations that would have been justified in using force themselves.  Today a third person can use force under a reasonable belief.  Defense of property is a hard sell.

Neccesity- A defendant faced with a clear and imminent danger, no legal alternative, legislature has not acted to preclude the defense, honest belief

Civil disobedience- Indirect is unacceptable.  Direct is specific to particularized harm is ok.

Duress- Well grounded fear of death with no alternative to escape, some states permit to reduce to manslaughter.

Is intoxication voluntary or involuntary?  See chapter.  Look to see if you have an act.  Look to MPC 2.01.  Some use it as insanity. CL used as a fixed insantity.  4 types of Inv. Intox- coerced, by innocent mistake, unexpected by subscription, grossly out of whack.  Intoxication invol- effective if it negate an element of the crime.

Insanity-Look at the time of the offense.  The test for incompetency can a person rationally and factually understand the proceeding.  Insanity is approached by the mnaughten rule, sane until proven otherwise, didn’t know wrong, fails to look at volitional, limits psyc. Testimony.  Irresistable Impulse, produced by brain error, see notes, limited to volitional.  Durham test- was the act a by product of a mental disease.  ALI test-A person is not reponsible for conduct if he lacks capacity and understanding.  Burden is on the plaintiff because of Hinkley.  

Diminished capacity- Look at mens rea, under MPC does it negate an element? Mixed reviews, can be defense to mitigate murder to manslaughter.  In MPC reduces under extreme emtotional disturbance

