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Property I

I. Introduction

A. Property Defined

1. Anything that is an asset that can be bought, sold, or given away.

2. The right to possess, use, and enjoy a determinate thing.

3. Anything external over which the rights of possession, use, and enjoyment are exercised.

4. Whatever the State says it is and is willing to enforce the owner’s rights in it.

5. Not necessarily a tangible item.

B. Legal relationship of controlling the access of another is at core.  When we control what others can and cannot do with property, we own it.

C. Types of property

1. Real – Land and everything attached to it.

2. Personal – everything else.

II. Acquisition of Property Rights

A. Property Rights by Capture

1. Wild Animals

a. First possessor owns until animal escapes back into natural habitat.

b. Must take physical possession of animal.  Pierson v. Post.
c. Must capture with little possibility of escape.  Animals must be under the control of the owner.  State v. Shaw.

d. Identification on animal indicates to world that it is owned.

e. Wild animals on land – owned by owner of land.

2. Minerals

a. Must be regulated or involved parties agree to share profits.

b. Lack of regulation would lead to people putting in as many wells as possible in attempt to be first in possession.  This is disadvantageous – ex. would lead to oil glut or environmental issues.

c. Rule of capture causes problems when scarce, valuable resources are involved.

B. Property Rights by Find

1. General Information

a. The law protects property rights of true owner over those of finder in order to prevent others from hoarding property and not bringing it into society.

b. Law protects true owners of lost property.  Rationale is that law should not reward finders/takers/possessors of lost property over the true owners because it promotes security in ownership.

c. A finder has a better title to lost property than anyone but the true owner.

d. Property law does not limit the amount of time that can pass between loss of property and owner coming forward.  Statute of limitations may come into play, however.

2. Classifications of Found Property – Common Law

a. Mislaid – owner voluntarily places item intending to get it later.  Owner of locus in quo awarded title over all but true owner.  Protects rights of true owner since it is felt that since owner intends to return to get property, the owner can act as trustee for the property owner.

i. Owner of land where fragment of statue was dug from earth awarded property.  Court rules the fragment was mislaid.  Also does not want to reward trespassers and those who dig up the land of others.  Favorite v. Miller.

ii. Money stashed in airplane wing was mislaid by the true owner.  Title awarded to the owner of the plane.  Benjamin v. Lindner Aviation.
b. Abandoned – owner disclaims property.  Finder has title above all others, including true owner.

c. Lost – owner involuntarily places item and does not know where it was left.  Finder has title above all others, except true owner.

d. Treasure Trove – elements of antiquity, intentionally placed by owner and never recovered.  Finder has title above all others, except true owner.

3. Statutory Considerations

a. Statutes may determine classifications of property and supercede the common law classifications.

i. New York statute indicated that all found property becomes that of the finder after a statutory waiting period and other considerations.  However, if finder is an employee of another, and property is found while on the job, the property goes to the employer.  Hurley v. City of Niagra Falls.

C. Property Rights by Discovery
1. Ownership of U.S. Lands
a. European doctrine that country that discovers new lands obtains ownership.
b. Changes hands upon treaty or conquest.
c. American Indians have no title because they were savages.  Only Europeans could “discover”.
d. Whoever has “the biggest stick”.  Property is whatever the government says it is and can enforce.
D. Property Rights by Creation
1. Creation of “Identity”
a. Appropriation of name or likeness not allowed under statute.
i. White v. Samsung case.  Court held that appropriation of identity not limited to name or likeness.  White could recover damages from Samsung’s use of her “identity” which viewers identified with White.
b. Government vests ownership of property rights in order to promote the incentive to create.
i. Microsoft Windows example.  Government protects Microsoft’s property rights so that they will have incentive to create more useful property.
2. “Free Riders”
a. Accept benefits of others creation.  
i. INS v. AP example.  INS took AP’s news and used it as their own.
b. Accept commercial help of others creation
i. Computer store example.  Go to Best Buy to review computers and then purchase from internet at cheaper price.
3. Property rights in body parts
a. Once removed, it may not be your property.
b. May be your property if intend to keep it (child’s tooth).
c. May not be your property if health risk (kidney, spleen, etc.)
4. Property rights in fertilized embryos
a. Difficulty in determining if embryos are property.
b. Typical ways to resolve property disputes
i. If one party objects, the embryos cannot go to the other party,
ii. Balance factors to come up with a solution that is the most just,
iii. Follow pre-existing contract – court indicates that this is superior because it is the wishes of the parties at time embryos were created.
c. Kass v. Kass case.  Contract indicated what should be done with embryos in the event of death, serious injury, or divorce.
E. Property Rights by Gift
1. Definition - A gift is a present transfer of property by one person to another without any consideration or compensation.
2. Elements of a Gift
a. Intent
i. Present intent to make a present gift
ii. Can be a gift of future interest
iii. Key is that some interest is given at present time
iv. Gift is irrevocable 
b. Delivery
i. Delivery by best means possible under circumstances
1.) Foster v. Reiss.  Court held that letter detailing locations of gifts was not best means available under circumstances involved in a gift causa mortis.
ii. Provides evidentiary function.
iii. Helps indicate intent.
iv. Brings home impact of gift to donor.
v. Methods
1.) Actual physical delivery
2.) Constructive delivery – method by which donee obtains control over the gift
3.) Symbolic delivery – something given that symbolizes gift (letter, picture, cruise brochure, etc.)
4.) Object already in donee’s possession.
c. Acceptance
i. Acceptance usually presumed with objects of any value
ii. May refuse acceptance
3. Types of gifts
a. Inter Vivos Gift – a gift made within donors lifetime
i. Gift Causa Mortis – a gift made in contemplation of imminent death that is revocable if death does not occur
1.) Not effective until death OR
2.) Gift is defeasible with survival
3.) Must have reasonable contemplation of imminent death
4.) Must die from illness that was contemplated
5.) Courts are hostile to this type of gift as it circumvents the Statute of Wills
b. Testamentary Gift – a gift made under a will, effective at death
4. Present Interest
a. Can give gift of present interest by providing a remainder interest in an object, effective after expiration of life estate.  “Present gift of future enjoyment.”
i. Gruen v. Gruen case.  Father gave son a remainder interest in a painting, keeping possession for himself under a life estate.  Court indicated that this was a gift of present interest.
III. Rights, Powers, and Obligations of Possessors
A. General
1. Possessors are not always the owner, but they can be.
2. Ownership is relative.  You may own an object by way of better rights to it than another.  However, you may not own it against someone with better rights.
B. Rights
1. Prior peaceful possessor has better title than subsequent possessor, against all but the true owner.  Tapscott v. Cobbs.
a. Possession can also be inheritable, similar to ownership.  Cobbs aunt did not own the land, but she possessed it and court allowed her heir to continue possession.
2. Presumption of title arises from possession and unless better title can be proven, one cannot take over land in peaceful possession of another.
3. Public policy is to discourage land skirmishes.  If peaceful possessor has better title under law, others are discouraged from trying to obtain land by ejectment.
C. Powers
1. Owners have protections against improper taking of property.
a. Porter v. Wertz – owner continues to have title even if object is sold without permission.  A person cannot convey better title than they actually have.
i. Statutory estoppel is not applicable when 1)owner entrusts property to someone with intention that it not be taken away, 2)person to whom object is entrusted is not a merchant of objects of that kind, and 3)sale of object was not in the ordinary course of merchant’s business.
ii. Equitable estoppel is not applicable because there was no good faith effort to identify seller as an merchant of objects of that kind or to identify the true owner of the object.
D. Obligations
1. Bailments – Holding of property of another for a specific purpose under an express or implied contract.
a. Bailor – property owner
b. Bailee – recipient of property
c. Duty of Care
i. Bailor sole benefit – slight duty of care
ii. Bailee sole benefit – high duty of care
iii. Mutual benefit – ordinary duty of care
d. Require assent to care for the exact object being turned over to bailee. 
i. Hotel given ring to give to deliver to jeweler guest.  Mutual benefit.  Ordinary duty of care.  Hotel assented by seeing and accepting ring.  Peet v. Roth Hotel Company.

e. Custody of object and control over object are key elements of bailments.  
i. Automated parking lot.  NOT a bailment because owner retains control (keys) and impersonal nature did not indicate custody of car was taken.  Ellish v. Airport Parking Co.

f. If bailment is present, defendant must prove they exercised the appropriate care of the object in order to prove they are not liable for losses.
IV. Adverse Possession
A. Adverse possession is becoming the owner of property after a statutory period and after meeting requirements of adverse possession.
B. Adverse possessors are essentially “long-term trespassers”.
C. Policies behind adverse possession.
1. Reward people for making an idle asset productive.
2. Punish owners for not asserting property rights and not making productive use of property.
3. Quiets the title to property.
4. Sometimes results in transfer of wilderness lands from preservationist to exploitative claimant.
D. Adverse possession must go past statute of limitations
1. Statute of limitations is a bar to a claim for a cause of action.  In this case the statute of limitations acts to bar the true owner from asserting his ownership claim when another has been in adverse possession of the property for the statutorily prescribed amount of time.
2. Indicates the duration of time that adverse possessor must hold property
3. Different from jurisdiction to jurisdiction.  Lowest is 5 years.  Usually 10-20 years.
4. Statute of limitations resets if true owner evicts adverse possessor.
5. Color of Title may help lower statute of limitations in some jurisdictions.
6. Paying taxes may help lower statute of limitation in some jurisdictions.
7. Statute will indicate
a. Durational time period
b. Disabilities
c. When statute of limitations begins for disabilities and when they are lifted.
E. Elements of Adverse Possession (from Common Law)
1. Actual possession
a. Must use in fashion that a true owner would use.  Consistent with how a reasonable owner of the land in question would have used the land.
2. Open and notorious
a. Acts must be visible to prove to the world and true owner that possession has been taken.
b. Cannot be secretive.
3. Exclusive
a. Only the adverse possessor is occupying the property.
b. If adverse possessor permits others to use the property, exclusivity is retained.
4. Continuous
a. Must utilize on a basis consistent with how an owner would use property.
b. Does not have to be on property all the time.
c. Can use seasonally, if that is how an owner would use it.
5. Hostile
a. Claiming in a manner in which the property is their own.
b. Can be called “claim of right”.
c. Without owners permission.
d. If permission is given by owner to be in possession, it is NOT hostile.
e. A minority of courts impose the additional requirement that the possessor must have a bona fide belief that he has title to the property. Thus in these minority states, a mere "squatter" never gets title.
F. When elements are satisfied, clock starts ticking for statute of limitations.  Can only then assert claim when statute of limitations has tolled.
G. Court would decide if elements were met and would grant title to adverse possessor.
H. Generally, adverse possession cannot be claimed against the government.
1. Rationale is that public should not be penalized for governmental inaction or irresponsibility.
2. Depends on statute.  Some states disallow adverse possession against ALL property owned by the government.  Some allow adverse possession if property is not being used or is not intended for public use in the future.
I. Tacking
1. Possession of one possessor can be aggregated to the possession of another to satisfy the statute of limitations
2. Permitted only when parties are in privity with each other.
a. Privity exists when the subsequent adverse possessor enters with the permission of the previous adverse possessor. 
b. Must occur through mutual assent. 
c. Not applicable if one leaves and the other picks up where they left off.  Privity has not occurred.
J. Adverse possessor only acquires title to what they possess against.  If only adversely possessing against a life estate, if adverse possessor gains ownership, he only has a life estate.
1. Some courts will look at future possessors of property and will allow adverse possessors to begin possessing against them.  Example is AP against life tenant with party with VRFSA.  Some courts would allow the duration against the future interest to begin at same time as against life tenant.
K. Can adversely possess against someone with a disability
1. Disabilities
a. Minority
b. Insanity or mental illness
c. Imprisonment (some jurisdictions)
2. Disability must be present when adverse possession begins.
L. “Hostile” Element
1. Three Views
a. Majority View – State of mind is irrelevant.  It is enough to be in possession at odds with true owner.  
b. Minority View – Mistake is not hostile.  Therefore, only possessors who are trespassers are eligible for adverse possession.
c. Minority View – Trespass is not hostile.  Not allowed to trespass and gain property.  Only mistake and good faith belief that property is adverse possessor’s will allow adverse possession.
M. Innocent Improver Doctrine
1. Mistakenly improve property that they do not own.
2. Some jurisdictions require true owner to compensate for value of improvement OR sell land to improver.
3. Some jurisdictions say “TS” – you should have been more careful
N. Color of Title
1. Acquire document (deed, title, etc.) that is defective and move onto land.
2. Not effective as title to land, but does help in adverse possession claims.
3. Some jurisdictions even require color of title in adverse possession claims.
4. Other ways color of title helps
a. May shorten statutory provisions for duration require to acquire title by adverse possession.
b. If color of title indicates larger property than what is in possession of adverse possessor, the possession of the smaller portion may act as constructive adverse possession of the larger property.
5. Constructive adverse possession can satisfy “actual” element.
O. Problems in Notes (p. 212)
1. A true owner in actual possession of portion of land claimed under color of title, the true owner will prevail against adverse possessor/color of title holder.
2. If a prior peaceful possessor is in possession of portion of land claimed under color of title, the prior peaceful possessor will prevail against adverse possessor/color of title holder.
3. When true owner is not put on notice by adverse possession of property, there can be no constructive adverse possession.  For instance, color of title indicates a non-contiguous piece of land.  Adverse possessor moves in on one portion.  AP could not claim all the land because owner was not put on notice that AP was claiming the non-possessed portion of the property.
P. Adverse Possession of Chattels
1. Chattels are personal property.
2. Personal property is more difficult to adversely possess because it is more easily hidden and therefore, owners are not put on notice.
3. Starting Clock for Statute of Limitations – Three Statutory Options
a. Clock never starts – No adverse possession.
i. Best for owners.
b. When adverse possession starts.
i. Best for adverse possessors.
c. When discovery is made (Discovery Rule) as to location of property and return demanded.
i. Good for owners.
4. Starting Clock for Statute of Limitations – Common Law
a. When the possession became hostile to the true owner.
5. Protection of rights of true owners is good for policy reasons such as owners remaining willing to use property in public, no hoarding, etc.
6. Statute of limitations tends to be shorter for personal property.
V. Estates in Land and Future Interests
A. Present Possessory Estates
1. Parties entitled to possession at present
2. Someone ALWAYS has this right.
3. A possessory (present) estate is an interest in property that includes, as at least one of its privileges, the right to the current possession of the property.
4. Sum of all quantities of all estates existing in the same land simultaneously must equal a FSA.
5. Classifications
a. Fee Simple Absolute (FSA)
i. The whole ball of wax.
ii. Presumption of conveyance is fee simple absolute.
iii. Freehold estate
iv. “O to A” conveys fee simple absolute.
v. Used to require “and his heirs” but no longer.
vi. There is no future interest in grantor.
vii. There is no future interest in third person.
viii. There are restrictions on ownership for FSA – you cannot build a pigpen in Buckhead.
ix. Holder has possibility of an estate of infinite duration
x. Alienable
xi. Inheritable
xii. Devisable
b. Fee Simple Determinable (FSD)
i. Potential of termination.
ii. Condition or limitation on estate.
iii. Freehold estate
iv. “O to A as long as the property is used for school building”
v. Words that indicate a durational period
1.) So long as
2.) While
3.) During
vi. Only ends when condition is met
vii. Ends automatically when condition is met
viii. Future interest in grantor – Possibility of Reverter
ix. Future interest in third person – Executory Interests
x. Alienable
xi. Inheritable
xii. Devisable
c. Fee Simple Subject to Condition Subsequent (FSSCS)
i. Potential of being terminated.
ii. Condition or limitation on estate.
iii. Freehold estate
iv. “O to A but if liquor is served on property, then O or O’s heirs shall have the right to re-enter and take property”
v. Words that indicate a conditional grant
1.) Provided that
2.) On condition that
3.) But if
vi. Only ends if condition is met
vii. Future interest in grantor – Right of Entry for Condition Broken or Power of Termination
viii. Future interest in third person – Executory Interests
ix. Possession is conditional
x. Alienable
xi. Inheritable
xii. Devisable
xiii. Grantor MUST reserve right of re-entry in actual grant.
xiv. Preferable for conditional grant because it is less Draconian – the grantor only has a Right to Entry, not the automatic Reverter in the case of FSD.
d. Fee Tail
i. Passed only to lineal descendants.
ii. Freehold estate
iii. “O to A and heirs of his body”
iv. A cannot get rid of property.
v. Expires when line dies out with no more lineal descendants.
vi. Words to indicate Fee Tail
1.) And the heirs of his/her body
vii. Future interest in grantor – Reversion
viii. Future interest in third person – Remainders
ix. Not freely alienable.
x. Inheritable in modified way – only to heirs of body.
xi. Not devisable.
e. Life Estate
i. Possessory interest given to party for lifetime.
ii. Freehold estate
iii. “O to A for life”
iv. Ends at death of grantee.
v. Can transfer to third party; however, third party loses life estate when grantee dies.  This is a life estate per autre vie – an estate measured by the life of another.
vi. Words that indicate life estate
1.) For life
vii. Future interest in grantor – reversion
viii. Future interest in third person – Remainders or Executory Interests.
ix. Alienable
x. Not inheritable
xi. Not devisable
f. Estates for Years
i. Non-freehold estate – merely entitled to occupancy of estate.
ii. Leases and rentals
iii. Words that indicate estate for years
1.) For X years
2.) At will
3.) Month to month
iv. Future interests in grantor – Reversion
v. Future interests in third person – Remainders or Executory Interests
6. Concept of “Waste”
a. Mechanism to protect the holders of future interests from acts of present possessor that would unreasonably devalue the future interest.
b. Three Types
i. Voluntary waste – Example is chopping down trees and selling them.
ii. Permissive waste – Life tenant does not properly maintain property.  Example is not fixing a roof leak because it will be high cost.
iii. Ameliorative waste – waste that increases the value of future interests.  Modern view is that this is acceptable.
c. Can prevent waste with use of trusts
i. Trust has two interests
1.) Legal – trustee manages
2.) Equitable – beneficiary
ii. Trust may be more advantageous than a life estate
1.) Trustee could lease property where a life tenant may not be able to.
B. Future Interests
1. Have interest today
2. May or Will possess in the future
3. A future estate (or interest) is an interest in property where the right to possession of the property is postponed into the future.

4. Types of Future Interests in Grantors

a. Possibility of Reverter

i. Applies only to Fee Simple Determinable

ii. Effective immediately upon condition met.

iii. If grantor gives grantee FSD, grantor keeps possibility of reverter.

iv. Possibility of reverter is vested 

v. Never subject to RAP

vi. Freely transferable 

b. Right of Entry or Power of Termination

i. Applies Only to Fee Simple Subject to Condition Subsequent

ii. Effective when grantor exercises right to enter and take over property. 

iii. Not automatic – grantor must assert right of re-entry.

iv. When grantor gives a FSSCS, grantor keeps a right of re-entry or right of termination.

v. Right of re-entry is vested.

vi. Never subject to RAP.

vii. NOT transferable by intervivos transfer.  Not alienable.

viii. Can transfer by devise or inheritance.

c. Reversion

i. Applies to Fee Tail, Life Estates, and Estates for Years

ii. Reversion to grantor upon specific event.

1.) Fee Tail – upon termination of lineage

2.) Life Estate – upon death of grantee

3.) Estate for Years – at specified future time

iii. Kept by grantor when they transfer less than what the durational estate that is owned.

iv. Can have a “reversion for life”.  O to A

v. Reversions are always vested.

vi. Never subject to RAP.

vii. Can be transferred freely.

5. Types of Future Interests in Transferees

a. Remainders

i. Distinguishing feature is that remainder becomes possessory only after the natural expiration of the present possessory estate.  

ii. Never cuts the present possessory estate short.

iii. Holder of remainder can sue life tenant for waste.

iv. Vested Remainder

1.) Will become possessory.  

2.) Nothing stands in the way of remainder becoming possessory at the end of present possessory estate.

3.) Limited to born or ascertained persons.

4.) Must be certain to acquire a present interest in future.

5.) Must be entitled to permanently retain the present interest acquired.

6.) Alienable

7.) Devisable

8.) Descendable

v. Vested Remainder Subject to Complete Divestment

1.) Limited to born/ascertained persons OR a class that is vested subject to open

2.) Subject to occurrence or non-occurrence of a condition subsequent such that the remainder may not become possessory or if it does become possessory may not stay possessory infinitely.

3.) Alienable

4.) Devisable unless conditioned upon survivorship

5.) Descendable unless conditioned upon survivorship

vi. Vested Remainder Subject to Open

1.) Also know as a vested remainder subject to partial divestment.

2.) Limited to a class.  

3.) Class is a group of persons collectively described (children, brothers, sisters, heirs, descendants, etc.)

4.) Class is vested if there is at least one living member of the class AND there are no unmet conditions precedent attached to the grant.

5.) Subject to open means that others can join the class if they meet qualifications of class.

6.) Alienable

7.) Devisable

8.) Descendable

vii. Contingent Remainder

1.) May or may not become possessory.

2.) Something must happen prior to grantee obtaining possession.

3.) Limited to 1.)unborn person, 2.)an unascertained person (must be able to identify by name), or 3.)a person who is born or ascertained but whose interest is subject to the occurrence or non-occurrence of a condition precedent.

4.) Alienable

5.) Devisable unless conditioned upon survivorship

6.) Descendable unless conditioned upon survivorship

7.) Grantor would keep a reversion when there is a contingent remainder.

b. Executory Interests

i. Distinguishing feature is that it operates to cut short the estate that comes before it.

ii. Holder of an executory interest cannot sue life tenant for waste.

iii. Springing Executory Interest

1.) Future interest limited in favor of a transferee

2.) In order to become posessory it must divest the transferor of a retained interest after some period of time during which there is no transferee entitled to a present interest

3.) Must follow a present interest that is an estate for years OR a gap between a life estate and a future interest (ex. One day after A’s life estate ends, to B).

iv. Shifting Executory Interest

1.) Future interest created in transferee

2.) Must divest a present interest of another transferee or a vested interest of another transferee upon the occurrence or non-occurrence of an event.

3.) Previous estate must terminate upon the happening of a condition rather than a limitation

4.) Interest divested has to be from another transferee and not the transferor’s interest

5.) O to A for life, then to B and his heirs; but if B dies without issue, then to C and his heirs.  B and his heirs have vested remainder subject to an executory interest.  C and his heirs have a shifting executory interest.

6. Determining Whether Future Interest is a Remainder or Executory Interest

a. In order to be a remainder

i. Must be non-reversionary interest in hands of third party created at same time

ii. Must be capable of becoming possessory upon the termination of an existing estate

iii. Cannot divest any interest except for that of transferor

iv. Remainders NEVER affect the present possessory estate.

b. In order to be an executory interest

i. IT FAILS TO BE A REMAINDER

C. Class Closing for VRSTO

1. Two ways to close class

a. Physiologically – When it becomes impossible to add members to class.

b. Rule of Convenience – When first member who meets requirements of class.

i. Those within class at time of closing are members.

ii. Still must attain other requirements.

D. Rules Promoting Marketability

1. Rule in Shelley’s Case

a. Whenever we are dealing with a remainder in the heirs of a life tenant, we are going to take it away and give it to the life tenant.

i. O→A for life, then to the heirs of A

ii. A has life estate, A’s heirs have CRFSA, O has reversion in FSA

iii. After Rule in Shelley’s Case – A has life estate, A has VRFSA.

iv. After Doctrine of Merger – A has FSA

b. If a will or conveyance creates a freehold in A, and purports to create a remainder in A’s heirs (or in the heirs of A’s body), and the estates are both legal or both equitable, the remainder becomes a remainder in A. Usually, the result is that A ends up getting a fee simple – EMANUEL DEFINITION.

c. Life estate and remainder separated by other estate: The Rule applies even if there is another estate between the life estate and the remainder. Thus the Rule may apply even though there is no subsequent merger of the life estate and the remainder. (Example: O conveys "to A for life, remainder to B for life, remainder to A’s heirs." Since there is both a life estate in A and a remainder in his heirs, the Rule in Shelley’s Case applies, to transform the remainder into one in A. But there is no merger, because of the vested life estate in B separating the two. Thus the title is: life estate in A, vested remainder for life in B, vested remainder in fee simple in A.)

d. This was a rule of law – would be applied no matter how grantor intended.

e. Does not apply to executory interests

f. See problems in notes 10/10/02.

2. Doctrine of Worthier Title

a. Worthier title deals with remainders in the heirs of the grantor.

i. O→A for life, then to O’s heirs

ii. A has life estate, O’s heirs has CRFSA, O has reversion in FSA.

iii. After Doctrine of Merger – A has life estate, O has reversion in FSA

b. The Doctrine of Worthier Title provides that one cannot, either by conveyance or will, give a remainder to one’s own heirs – EMANUEL DEFINITION.

c. Doctrine stated that it was worthier to take property by inheritance than by conveyance.

d. This is rule of construction.  It applies if there is nothing to indicate otherwise.

3. Destructibility of Contingent Remainders

a. If prior estate expires or comes to an end, if the contingent remainder has not vested or does not vest upon the expiration, it is destroyed.

b. At common law, a contingent remainder is deemed "destroyed" unless it vests at or before the termination of the preceding freehold estates. This is the doctrine of "destructibility of contingent remainders". (Example: O conveys "to A for life, remainder to the first son of A who reaches 21." At A’s death, he has one son, B, age 16. Since B did not meet the contingency (becoming 21) by the time the prior estate (A’s life estate) expired, B’s contingent remainder is destroyed. Therefore, O’s reversion becomes possessory.) – EMANUEL DEFINITION.

c. O→A for life, then to B if B is 21.  B is 15 at A’s death.

i. A has life estate, B has CRFSA, O has reversion in FSA.

ii. Upon A’s death, the destructibility of contingent remainders is applied – O has FSA because B was not vested in the remainder when the prior estate ended and the remainder was destroyed.

d. Some jurisdictions do not use this doctrine.  Example above becomes

i. After A’s death, B has EIFSA, O has FSSEI.  When and if B turns 21, B obtains FSA.

E. Rule Against Perpetuities (RAP)

1. “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”

2. Paraphrasing, an interest is invalid unless it can be said, with absolute certainty, that it will either vest or fail to vest, before the end of a period equal to: (1) a life in existence (and specified in the document creating the interest) at the time the interest is created plus (2) an additional 21 years.

3. Interests subject to RAP

a. Contingent Remainders

b. Vested Remainders Subject to Open

c. Executory Interests

d. ALL OTHERS ARE NOT SUBJECT TO RAP

4. Methodology for Dealing with RAP

a. Classify Interests

b. Determine Which are Subject to RAP

c. Test Against RAP

d. Are there any statutory reforms?

5. Does not have to become possessory, just has to VEST or FAIL.

6. It has to vest OR it has to completely fail.

7. Time period is 21 years – Begins upon death of life in being.

8. Life in Being – life in existence at time of grant.  Must be someone that grant involves. Normally, "lives in being" means one or more persons who are actually mentioned in the conveyance or bequest. These are sometimes called "measuring lives."(Example: O conveys "to my daughter D for life, then to her first child to reach the age of 21." D is childless at the date of the conveyance. D is the "life in being" or "measuring life." The contingent remainder to D’s oldest child is valid, because we know that any child D may eventually have will reach 21 within 21 years after D’s death.)

a. Example

b. O→A for life, then to B’s Children.  B has 0 children at time of grant.

c. Classify interests

i. A has life estate, B’s children have CRFSA, O has reversion in FSA.

d. Determine which interests are subject to RAP

i. Only B’s children’s interest (CRFSA) is subject to RAP.

e. Test against RAP.

i. Must have absolute certainty that interest will vest OR fail within 21 years of life in being at time of grant.

ii. Lives in being at time of grant = O, A, and B

iii. Contingent remainder vests upon B’s death.

iv. After B dies, it is CERTAIN that grant will either completely vest or completely fail.

v. Meets RAP.

f. Another example

g. O→A for life, then to B’s children who reach the age of 22.  B has 0 children at time of grant.

h. Classify interests

i. A has life estate, B’s children have CRFSA, O has reversion in FSA

i. Determine which interests are subject to RAP

i. B’s children have interest subject to RAP

j. Test against RAP

i. Cannot say with absolute certainty that grant will vest or fail to vest within 21 years of death of life in being at time of grant creation.

9. Example

a. To A and his heirs so long as no liquor is consumed on the premises; and if liquor is ever consumed on premises title shall go to B and his heirs.

b. A has FSDSEI, B has shifting executory interest, O has nothing.

c. B’s executory interest is subject to RAP.

d. B’s executory interest is void under RAP because it is possible that B’s interest would not vest for 21 years after the last life in being at time of grant.

e. A has FSD, O has possibility of reverter.

10. Example

a. O to A and her heirs; provided however that if premises ever cease to be used for residential purposes then B has the right to re-enter and retake the premises.

b. A has FSSEI, B has shifting executory interest

c. Property might be used for residential purposes outside of lives in being plus 21 years.  Invalid under RAP.

11. At common-law, conveyances that violate RAP are void at moment interest is created.  Validity is determined at time interest is created.

12. Special Situations

a. Fertile octogenarian: There is a conclusive presumption that any person, regardless of age or physical condition, is capable of having children. This is the "fertile octogenarian" rule, which will sometimes make a reasonable gift invalid. 

i. Example: T conveys "to A for life, then to A’s surviving children for life, then to the surviving children of B." At the time of T’s death, B has three children, and B herself is 80 years old. But it is conceivable that B could now have another child, and that that child would take after lives in being plus 21 years – for instance, all of A’s children might be born after T’s death, and might die more than 21 years after T’s death. Therefore, B’s three now-living children will not take anything since their interest violates the Rule. It doesn’t matter that B could not possibly have any further children as a medical matter.

b. Unborn widow: Similarly, if an interest is created which will flow through the "widow" of X (by naming and relying on her in determining when the interest will vest), the common-law view is that the interest must fail. This is the "unborn widow" rule. 

i. Example: In 1995, T bequeaths Blackacre "to A for life, then to A’s widow, then to the issue of A and A’s widow who survive them." At T’s death, A is married to B. It is possible that B will either predecease or divorce A, and A will then marry someone born after 1995 (we’ll call her C.) C would be not be a life-in-being in 1995, the time of the bequest. Since the contingent remainder to the issue can’t vest without referring to the life of C, it is not certain to vest within 21 years of the relevant lives that were in being at the time the remainder was created (C might live longer than 21 years after the death of A). Therefore, the contingent remainder to the issue of A and "A’s widow" must fail.) (But a modern court might accept evidence that T intended "A’s widow" to refer to B in particular, in which case the gift will be valid.)

c. Class gifts: If a gift is made to all members of a class, the entire gift fails unless it can be said that each member of the class must have his interest vest or fail within lives in being plus 21 years. This rule will be triggered if the class could obtain new members following a testator’s death.  

i. Example: T bequeaths property "to A, then to A’s surviving children who attain the age of 25." At the time of the bequest, A has two children, B and C. It is possible that another child (called hypothetically "D"), will be born after T’s death. Since A, B and C might all die prior to D’s fourth birthday, D’s interest would then vest too remotely (more than 21 years after the deaths of A, B and C, the measuring lives). Therefore, not only is the gift invalid as to children born after T’s death, but it is also invalid as to B and C, according to the strict common-law approach.

13. Justifications for RAP

a. Provides balance between present owner’s desire to control the land after death and the future owner to be free of the control of someone who is dead.

b. Contributes to the probable utilization of wealth of society.

c. Aids in keeping property responsive to the meeting of the exigencies of its current owners.

14. Judicial or Statutory Modifications

a. Cy Pres – judicial modification of grant so that it is valid under RAP.  Used to maintain grantor’s intent.

b. “Wait and see” – wait to see if grant will vest or fail within 21 years after death of last life in being indicated in the grant.  Looks at what really happens.  Actually wait until death of last life in being specified in grant (or by statute) plus 21 years.

c. Uniform Statutory Modification – wait 90 years from time interest was created to see if interest vests or fails to vest.

15. Doctrine of “Infectious Invalidity”

a. Invalidates future interests OK under RAP for the reason that they are not in harmony with the grantor’s wishes.

16. Create/Kill/Count Method

a. Create a person who could obtain interest being tested BUT if there is an ability to create someone farther back in ancestry, create person as far back as possible.

b. Kill off all lives in being.

c. Determine if any interests vest at this point.

d. Count 21 years.

e. Is there a possibility that any remaining interests could vest beyond this point?

i. If yes, the condition is invalid under RAP.

ii. If no, the condition is valid under RAP.

17. SEE PROBLEMS/ANSWERS IN NOTEBOOK

VI. Concurrent Estates

A. Concurrent Ownership – Undivided ownership among more than one owner.

B. Cotenants are entitled to possession of the entire property.

C. Types of Concurrent Ownership

1. Tenancy in Common

a. Does not have to meet “four unities”.

b. Can have unequal shares.

c. Can devise, pass by intestacy, and alienate.

d. Do not have to acquire at same time or by same instrument.

e. Cotenants have undivided interest in whole.

f. % Actual interest does not change interest in whole.

2. Joint Tenancy with Right of Survivorship

a. Must have “four unities”

i. Time – each cotenant takes interest at same time.

ii. Title – each cotenant takes interest under same title.

iii. Interest – each cotenant had identical percentage share of property.

iv. Possession – each cotenant has identical characteristics of possession.

b. Whichever cotenant survives the others obtains the entire property.

c. Cannot pass by will or inheritance.

d. Interest of cotenant is extinguished upon their death.

e. Creation of Joint Tenancy with Right of Survivorship

i. Common law presumes a tenancy in common.

ii. Must make it clear that joint tenancy with right of survivorship is intended.

iii. O to A&B as joint tenants with right of survivorship and not as tenants in common.

f. Severance is the ending of the “right of survivorship”

i. Joint tenancy with right of survivorship can be easily severed by the action of a cotenant.

ii. Effect of conveyances

1.) Alienation of cotenant’s interest creates a tenancy in common with regard to that interest.

2.) If there are three or more original joint tenants, a conveyance by one of them to a stranger will produce a tenancy in common as between the stranger and the remaining original joint tenants, but the joint tenancy will continue as between the original members. (Example: A, B and C hold Blackacre as joint tenants. A conveys his interest to X. Now, X will hold an undivided one-third interest in the property as a tenant in common with B and C. B and C hold a two-thirds interest, but they hold this interest as joint tenants with each other, not as tenants in common. Thus if X dies, his interest goes to his heirs or devisees. But if B dies, his interest goes to C.)

3.) Can be done by one party unilaterally, even if other party(ies) object.

iii. Effect of leases

1.) Some courts indicate lease severs JTROS and it comes back if lease runs out prior to death of cotenant who leased property.

2.) Some courts indicate that lease severs JTROS permanently.

3.) Some courts indicate that lease only severs JTROS if the parties had this intent.  If intent was not to sever JTROS, then lease does not sever.

iv. Effect of divorce

1.) Majority view is that divorce does not sever JTROS, unless specifically indicated.

v. Effect of mortgage

1.) If state uses “title theory”, borrower gives lender the deed, thus severing JTROS.

2.) If state uses “lien theory”, lender does not hold deed, thus no conveyance nor severance of JTROS.

3.) If state uses “intermediate theory”, lender is not entitled to possession unless borrower defaults.  If borrower does default, JTROS is severed.

vi. “Sneaky” severance

1.) Husband and wife own Blackacre in JTROS.  One of the parties, unbeknownst to the other, conveys a deed for the property to third party.  Third party holds deed secretly.  If conveying party dies first, deed is pulled out and rights asserted to a tenancy in common because conveyance severed JTROS.  If conveying party dies last, the deed is never shown.

2.) Some states require deed to be recorded to be effective as a precaution to this type of severance.

3.) Some states require notification of other party(ies) to JTROS when a deed is executed as precaution to this type of severance.

g. Banks typically will not loan to cotenant against a joint tenancy with right of survivorship.  (Too much risk that cotenant will not survive other cotenants.)

3. Tenancy by the Entirety

a. Akin to JTROS.

b. Only parties possible are husband and wife.

c. Right of survivorship cannot be destroyed unilaterally.

d. Divorce terminates the tenancy by the entirety.

D. Partition

1. Action to divide up property.

2. Any cotenant can request partition for ANY reason.

a. Voluntary by consent of parties.

b. Involuntary by court.

3. Courts prefer to divide property in kind when possible.  Each cotenant would get an actual share of the property being partitioned.

4. Sometimes, court must order sale of property and cotenants have to divide proceeds.

E. Ouster

1. Occurs when one party is wrongfully dispossessed or excluded from property.  

2. One party claims and enforces rights to the whole property.

3. Must be some type of action that ousts person.

4. Cotenant that is ousted is allowed rent payable from those cotenants in possession.

F. Rent

1. Paid to cotenant who is ousted.

2. Also, if rent is from party who is not a cotenant, ALL cotenants must share equally in the proceeds.

G. Accounting

1. Settling of financial accounts.

2. Usually coupled with partition.

3. Usually parties seek contribution.

H. Contribution

1. When one party seeks other cotenants to share in costs of property upkeep.

2. Courts are split as to right to contribution.  Majority hold right is only for necessary costs.

3. A party in sole possession seeking contribution will probably not succeed.

4. Cannot force a party out by making improvements and then forcing an accounting.

5. Cotenant who improves property gets

a. All costs of improvement PLUS proportionate split of all proceeds of sale above costs of improvement when sale price exceeds investment.

b. To bear loss when proceeds from sale are less than the cost of improvements made.

I. See handwritten hypos in notes for 10/22 and 10/24.

J. Bank Accounts

1. Issues with bank accounts and similar instruments depend on jurisdiction.

a. Intent

b. Statute of Wills

2. Right of Survivorship Types

a. Formed by bank agreement signed by parties.

b. Intent to make a gift?

i. No – The person who deposits funds retains ownership.

ii. Yes – Signatory and person who deposits funds have ownership.

c. Must comply with Statute of Wills

i. If SoW is not complied with, gifts at death can be invalid.

ii. Some legislatures carved out exceptions to SoW for bank accounts with right of survivorship because so many people use them for estate planning.

3. “Totten Trust”

a. Formed by A putting money “in trust for B”.

i. A controls during their lifetime, then to B at death.

ii. Not really a trust because A continues to control money.

b. Courts have found this acceptable.

4. “Pay on Death” (POD) Accounts

a. Formed by “A P.O.D. to B”

b. Similar problems with Statute of Wills

c. Some jurisdictions allow, some do not.

VII. Property and Cohabitants

A. Cohabitants is defined as married or unmarried people who live together.

B. Dower and Curtesy

1. At common law, spouses were not entitled to assets of deceased partner when the partner died intestate.

2. Some jurisdictions still have Dower & Curtesy.

a. Dower – right of wife, upon death of husband, to life estate in 1/3 of land husband owned in fee. 

b. Curtesy – right of husband, upon death of wife, to life estate in all property owned by wife during marriage, assuming that a child was born alive to the couple.

3. Usually not necessary because spouses are now defined as heirs, entitling them to share in assets if partner dies intestate.

4. Some jurisdictions also have elective or forced shares of deceased partner’s estate.  Example – if dead spouse cuts surviving spouse out of will, can assert the elective or forced share of the estate.

5. Problems page 360-361.

C. Tenancy by the Entirety

1. Similar to JTROS, but unity of marriage is added.

2. Few states allow.

3. Typically, both partners must convey estate jointly.

4. Severance

a. By joint conveyance.

b. By divorce, annulment, or death.

c. Murder – spouse who murders does not benefit from wrongdoing.

5. Jurisdictions treat tenancy by the entirety differently.

a. Dominion and control over estate can vary by jurisdiction.

b. Ability of creditors to get to estate varies by jurisdiction.

6. Tends to negate forfeiture laws.

D. Community Property Interests

1. Varies depending upon jurisdiction.

2. Few states have community property laws.  California and Texas are big ones.

3. Community property is property acquired during marriage.

4. Property acquired outside (prior to, by gift, by devise, or by inheritance) of marriage is considered separate property for the individual partner.

5. In community property states, court divides community property upon dissolution in a just and equitable manner.

6. Pension benefits.

a. Vested during marriage – partner eligible for proportionate share determined by time of marriage as compared to total time.

b. Non-vested during marriage – courts are divided as to whether partner is entitled to share.

7. Benefits from professional degree.

a. Courts are divided

b. Arguments are valid for both sides.

8. Unmarried Cohabitants

a. Most jurisdictions utilize contract law to enforce.

b. Contracts for sexual services are unenforceable as a matter of public policy.

c. Contracts for support ARE enforceable.

VIII. Leasehold Estates

A. Leasehold estates and FSA are the primary present possessory estates.

B. Landlord/Tenant law has changed dramatically over past 50 years.

C. Classifications of Tenancies

1. Estate for Years

a. Really, any term of duration (day, month, quarter, year, etc.)

b. Fixed beginning and ending.

c. Not automatically renewed.

d. No notice is required for termination because notice is given by terms of duration.

e. Unless terms provide otherwise, a tenancy for years is alienable, devisable, and descendable.

2. Periodic Tenancy

a. Tenancy of a given duration (month to month, year to year, etc.)

b. Renews automatically

c. Notice is required to terminate

i. Comparable to term of tenancy (one month for month to month)

ii. Maximum is six months.

iii. Some jurisdictions define by statute.

3. Tenancy at Will

a. No fixed period of time.

b. Lease ends when either party chooses to terminate.

c. No notice required for termination.

4. Tenancy at Sufferance

a. Not really a tenancy – holdover tenant.

b. Tenant no longer has right of possession.

c. Landlord decides how to treat holdover tenant.

i. As trespasser.

ii. As holdover tenant.

D. Notice Requirements

1. Statutes can modify the notice requirements for the various tenancies.

2. Must give notice pursuant to terms of lease.

3. Death does not qualify as notice.

4. Moving out does not qualify as notice.

E. Formal Requirements for Lease

1. Identification of landlord and tenant.

2. Adequate description of premises.

3. Amount of rent and when rent is payable.

4. Term of the lease.

5. Oral lease of year or less is OK.  Longer is governed by statute of frauds and must be in writing.

6. Part performance can negate statute of frauds.  Some courts will enforce portions of lease.

F. Necessity of Delivering Possession

1. Depends upon jurisdiction.

2. American Rule

a. Tenant’s responsibility to obtain actual possession.

b. Landlord is only required to provide legal possession.

c. Some jurisdictions have statutory relief to quickly allow rightful tenant to obtain actual possession.  

3. English Rule

a. Landlord’s responsibility to provide actual possession, as well as legal possession.

b. ONLY required to give actual possession on initial date of lease.

4. Forcible Entry and Detainer (FED), Unlawful Entry and Detainer or Summary Proceedings

a. Most jurisdictions have moved away from FED as it is not peaceful.

b. Summary proceedings offer quick alternative to evict tenant unlawfully in possession.

5. Hannan v. Dusch – Absent an agreement to the contrary, under the American Rule, the landlord gives the tenant a right of possession and the tenant assumes the burden of enforcing the right of possession as against all persons wrongfully in possession.
G. Problems Regarding the Use of Leased Premises
1. There are limitations as to the use of leased property.
2. Terms are usually OK if they are reasonable.
3. Courts will attempt to read in favor of tenant.
4. Illegal acts are always unacceptable.
5. Commercial Frustration
a. Landlord must have known of the tenant’s intended use.
b. Must have been total or near total frustration.
c. Cause of the frustration must not have been reasonably foreseeable at time of lease execution.
H. Warranty of Fitness for Particular Purpose
1. Typically, the landlord is not required to warranty premises for a particular purpose.
2. If dealing with a short term lease of furnished dwelling, there is an implied warranty of fitness for a particular purpose.
3. Ingalls v. Hobbs – A lease of completely furnished dwelling house for a single season at a summer watering place there is an implied agreement that the house is fit for habitation, without greater preparation than one hiring it for a short time might reasonably be expected to make in appropriating it to the use for which it was intended.
4. Other exceptions have been carved out.
a. If the property is under construction.
b. If there are latent defects.
I. Interference With Tenant’s Use and Enjoyment of the Premises
1. Early common law view was that landlord’s and tenant’s lease covenants were independent.  Breach by one party did not excuse the other party’s non-performance of their obligations.  
2. Tenant had one right:  the right to pay rent!!
3. Tenant had implied covenant of quiet enjoyment.
a. Landlord’s breach of implied covenant of quiet enjoyment occurs when the holder of paramount title interferes with the tenant’s possession.
b. Also breached by landlord’s wrongful interference with tenant’s use, enjoyment, or possession.
i. Example is wrongful actual eviction.
J. Constructive Eviction
1. Constructive eviction occurs when the landlord wrongfully performs or fails to perform some duty that the landlord is obligated to perform and results in tenant’s substantial loss of the use and enjoyment of the leased premises.
2. Elements of Constructive Eviction
a. Breach of landlord’s duty
i. Express covenant
ii. Implied covenant
b. Substantial interference
c. Notice and opportunity to fix
d. Tenant must vacate within reasonable time
3. Noise can be constructive eviction if it can be proven that it substantially interferes.
4. Breach of duty is sometimes difficult to prove unless the duty is expressly indicated in lease provisions.
5. Louisiana Leasing v. Sokolow – Absent evidence indicating that the noise level is excessive and in violation of the lease covenant, tenants who have not had complaints as to noise should not be subject to eviction when their new neighbors complain.
K. Illegality of Lease
1. Tenant can indicate that premises violated housing codes at time lease was signed and therefore, the lease is illegal and void.
2. Can be used as defense for tenant who refuses to pay rent when premises are unsafe or unsanitary.
3. Brown v. Southall Realty Co. – Where conditions exist in known violation of a housing code, the leasing of such property is illegal and any lease for said property is void.
L. Implied Warranty of Habitability
1. Limited to residential leases.
2. Every lease of residential property contains an implied warranty that premises will be kept in a habitable manner.
3. Minimum for habitability is keeping the premises safe and sanitary.
4. Elements of Implied Warranty of Habitability
a. Breach of warranty
i. Factors to determine breach
1.) Violation of housing law
2.) Nature and seriousness of defect
3.) Effect of defect on safety and sanitation
4.) Length of time defect has persisted
5.) Age of the structure
b. Notice to landlord of problem
c. Opportunity to make necessary repairs
d. Failure to make necessary repairs.
5. Remedies for breach of implied warranty of habitability
a. Vacate with no obligation to pay rent.
b. Rent abatement (Percentage/Partial/Full)
i. Percentage reduction of use – difficult to determine this figure accurately
ii. Fair market value – difference between fair rental price for dwelling and what is actually paid.
c. Remain in possession and assert warranty as defense for failure to pay rent.
d. Repair and deduct - Must be reasonable
e. Specific performance – equitable remedy
f. Place rent in escrow or court account until issue is resolved
6. Pugh v. Holmes

M. Implied Warranty of Suitability
1. Application to leases of commercial property.
2. Not utilized in all jurisdictions.  Some still treat commercial and residential differently.
a. Theory is that commercial property tenants have greater sophistication.
b. Not absolutely true.
3. Davidow v. Inwood North Profession Group – Phase I

N. Landlord’s Liability in Tort for Tenant’s Physical Injuries
1. At common law, landlord was not liable for physical harm caused by dangerous condition existing on the land when tenant took possession, with exceptions when:
a. Landlord had contracted to repair the premises.
b. Defect was latent and known to landlord.
c. Property was for public use.
d. Part of the property was under landlord’s control.
2. Some courts hold that landlords owe a duty to exercise reasonable care under all circumstances and that negligence is a question for a jury.  Williams v. Melby.

O. Retaliatory Eviction
1. Presumption is that eviction is retaliatory after an assertion of an illegality or habitability defense.
2. Landlord must rebut presumption with evidence that indicates
a. They cannot afford to repair premises OR
b. Premises cannot be brought up to standard OR
c. Landlord is going to withdraw unit from market OR
d. Landlord is going out of business OR
e. Other valid business reason.
3. If eviction is done with the primary reason to get back a tenant, some jurisdictions do not allow.
4. Possible retaliatory actions
a. Eviction
b. Raising rent
c. Refusal to renew lease
5. Robinson v. Diamond Housing

P. Transfers of a Leasehold Interest
1. Common law rule is that if transfer or conveyance of entire remainder of term of lease, it is an assignment.  If the transfer or conveyance is of ANYTHING less than the entire term of the lease, it is a sublease.
2. Some courts have allowed an express provision that allows a right to reenter the premises to be a sublease.
3. Some courts use intent, express or implied, of the parties to determine whether an assignment or sublease is created.  Jaber v. Miller.
4. Provision forbidding the transfer by assignment or sublease of a leasehold estate is a restraint on alienation, but is allowed because:
a. Landlord has right to approve finances of assignee or sublessor,
b. Landlord has right to determine if tenant’s business is suitable for premises,
c. Landlord has right to prevent premises to be used for illegal purposes, 
d. Landlord has right to prevent alteration of premises,
e. Landlord has right to determine nature of the occupancy
f. Other legitimate business reasons to prevent assignment or sublease.
5. Privity of Estate – a mutual or successive relationship to the same right in property.
a. Parties in privity of estate are responsible for covenants that run with the land, including
i. Promise to pay rent
ii. Promise to maintain property
b. Assignment
i. Privity of estate is between landlord and assignee
ii. Privity of estate ends between landlord and the assignee when the assignee’s interest is terminated
c. Sublease
i. Privity of estate remains with landlord and original tenant
ii. Privity of estate ends between landlord and original tenant only when original tenants interest in leasehold is terminated
d. Chicken Systems case
6. Privity of Contract – The relationship between the parties to a contract allowing them to sue each other but preventing a third party from doing so.
a. Parties in privity of contract are responsible for performance of contract provisions.
b. Assignment
i. Privity of contract remains with landlord and original tenant
ii. Privity of contract ends only by performance or by agreement
c. Sublease
i. Privity of contract remains with landlord and original tenant
ii. Privity of contract ends only by performance or by agreement
d. Chicken Systems case
7. Landlord’s Ability to Withhold Approval for Assignment or Sublease
a. Majority Rule – Allows arbitrary restraint on alienation in a commercial leasehold situation if the term is bargained for by the parties to the lease.
b. Minority Rule – Restraint on alienation in a commercial leasehold situation is only allowed when there are legitimate business reasons for the denial of consent.
i. Factors to determine reasonableness of withholding consent
1.) Financial responsibility of the proposed assignee or sublessee,
2.) Suitability of the use for the particular property,
3.) Legality of the proposed use,
4.) Need for alteration of the premises,
5.) Nature of the occupancy.
ii. Typically, denying consent based on personal taste, convenience, sensibility, or in order to charge a higher rent is not commercially reasonable.
iii. Kendall v. Ernest Pestana, Inc.

c. Ancient Rule – Once landlord has consented to the first assignment, his consent is not necessary for any other assignment.  Not applicable to sublets.  Rule in Dumpor’s Case.

Q. Termination of Leasehold Estates and Reversion of the Premises
1. Abandonment – Tenant vacates the premises without justification with no intent to return and defaults in payment of the rent.
2. Acceptance of Termination
a. Express Acceptance
i. Must be for consideration
ii. Must comply with Statute of Frauds
b. By Operation of Law
i. Parties to lease do some act inconsistent with the landlord-tenant relationship that demonstrates the surrender is effectual
ii. Cannot be done by actions of only one party
iii. Must be decisive unequivocal act by landlord which manifests acceptance of surrender.
3. Tenant can ATTEMPT to surrender premises, however, landlord can accept or reject the surrender.
4. Old Common Law allowed landlord to let property sit and require tenant to pay rent.
5. Some courts indicate that landlord has duty to mitigate damages arising from tenant’s breach of lease.  Sommer v. Kridell.
6. Duty to mitigate entails making reasonable efforts to re-let the property.
a. Offering or showing apartment
b. Advertising vacancy
7. Many jurisdictions do not follow rule of duty to mitigate
a. Tenant is in breach and should not benefit from breach.
b. Causes a moral hazard – a temptation to do something that should not be done.
8. Tenant is not completely let of the hook by landlord’s duty to mitigate
a. Liable for difference between original rental $ and re-let rental $
b. Liable for rent during time landlord is making reasonable efforts to re-let
9. Landlord must still use reasonable efforts in multi-unit situation and offer all possible choices.
10. Collection of rent when party is in breach of lease
a. Common law rule was that rent can only be collected when due.
b. Breach of contract action would allow entire damages to be collected.
c. Acceleration clauses in leases provide that, in the event of breach, all future rent becomes immediately due and payable.
d. Sagamore Corp. v. Willcutt

R. Holdover Tenants
1. Can be treated as trespasser
2. Can treat as a renewal of the tenancy
a. Most states hold that periodic tenancy is created
b. Generally, term becomes what the length of time used to compute rent.  Example is that if rent is collected monthly, term becomes month to month periodic tenancy.
3. Generally, a tenant who VOLUNTARILY holds over after the lease expires can be treated as a holdover tenant.
4. Commonwealth Building Corp. v. Hirschfield

