Nuisances

General Rule:  

· An owner can’t use his property to injure the legal right of his neighbor.

· Nuisances must affect a large number of people

· In most states, an individual can’t bring a public nuisance action; only public officials can.  Might be able to bring a nuisance action if you have a different kind of damage than everyone else, not just a different degree.

Nuisance vs. Trespass

· Nuisance – usually an intangible invasion (smells, sight, sounds, vibrations, dust, pollution)
· Trespass – usually a physical invasion
Determining Nuisance: (from hornbook)

1. Harm to P’s use and enjoyment compared to social utility of D’s conduct

2. Is harm to P so severe he should not have to bear it without compensation?

3. Is harm to P serious and financial burden to D to compensate P would make continuation of D’s activities impossible?

4. Harm to P is significant and D could avoid interference without undue hardship

5. Harm to P is significant, P is well-suited to locality, and D is not

Nuisance Elements:

1. Substantial interference

2. With a protected public or private property right – do you have a protected property right to do this?

3. By conduct that is either:

· Intentional and unreasonable

· Negligent

· Subject to strict liability

· Green v. Castle Concrete – where the government has by statute or zoning ordinance said what you can and cannot do in an area, then they are likely saying what is or is not a public nuisance.

· Barnes & Tucker – example of how public interest relates to public use.  If an activity in the public interest is creating a nuisance, plays into decision.

Elements Explained:

· Substantial interference – must be substantial; can’t just be an inconvenience

· Protected public or private property right – do you have a protected property right to do this?

· Jewett – Pig farm is established in neighborhood; homeowners have right to use and enjoy their homes and yards. Normal activities are protected.

· Fontainbleau – light and air are considered to be a straight necessity; things we need are a protected right.

· Prah analysis – neighbors construction was going to block sunlight and power through solar system.  Do you have a protected right to sunlight?  Must answer:

· Did you have a protected use before?

· Should we protect it now?

· How have the times changed?

· Intentional and unreasonable – only need one element

1. Spite fences – construction that serves no purpose but to block light and air

· Note:  hypersensitive people are not protected (eggshell plaintiff)

· Defenses:

· Economic utility is higher than harm inflicted

· Aesthetics (warning:  judge’s don’t do pretty)

· If the structure serves any function at all then its not unreasonable

· Sundowner case (billboard) – court did economic analysis of benefit vs. harm

· Jewett:  To determine whether conduct is reasonable (CLEEN)

· C = Character of neighborhood

· L = Location of claimed nuisance

· E = Effect of nuisance on enjoyment, etc.

· E = Economic importance of nuisance (how vital is the industry to the town?  Example is timber in OR)

· N = Nature and frequency of harm

2. Negligent – conduct that falls below generally accepted standard

3. Strict Liability – I don’t care if you do everything right, you are still liable if something goes wrong

· When do you find it?

· Inherently dangerous activity

· Common law or statutory basis

Who Isn’t Protected:

· Overly sensitive people
· If you come to the nuisance
Remedies

Balance the equities to determine the relief

· Injunction 

· NY Rule – Find a nuisance, you get an automatic injunction

· OR Rule – Find a nuisance then you must go through a multi-factor balancing test to determine if you get an injunction

· Relocation consideration – Sometimes you get an injunction combined with relocation; we’ll find an injunction, but you have to contribute to the relocation costs of the injured party.  Look at economic importance and cost of moving.

· Boomer case – monetary damages can be given; court issued permanent damages

· Damages – likely when the nuisance benefits the public (ex. Jobs)

· Note:  For trespass compensate for total economic loss

Airport Noise

· These are special types of cases because the government is involved; rises to level of Constitutional 5th amendment question

· Taking – nuisance arises to a level of a taking.  Interference targeted at a particular property and nearly totally destroys the property.  States may not follow this view and may fall back on standard nuisance

· Aircraft flying below FAA standards and therefore violating property rights

· Cases – Batten and Alevios

New Look Trespass – use if you can’t bring a nuisance claim; don’t have to show damages, things on your property is enough.  Martin case:  harmed by chemicals from Metals Company.  Not size but force/invasion.

Covenants

Definition:

· Covenants are a mutual agreement that binds every party after the original transaction (run with the land)

· Run with the land – all people who enter in the land transaction must adhere to the restriction.  Exception:  Personal obligations – only adhere to that person

· Enforceable at law by seeking damages.

· Differs from nuisance in that nuisance is a method of control of one landowner over another.  

Covenants Elements

1. Intent - look at the circumstances surrounding transfer and language in the deed to decide if intent to bind future parties

2. Touch and concern

3. Notice – all covenants must be in writing, satisfying this element 

4. Privity – horizontal and vertical

Intent – must analyze whether intent was to run with both the benefited and burdened property – analyze each separately

· Some question as to whether benefit property runs if not explicitly stated.  Some say only if promisee retains land near burdened property
Touch and Concern

Limits and Tests:

1. Epstein’s Economic/No Limits – put any promise you want; analyzes freedom of choice rather than limits on land.  Allows for pointless and useless covenants to exist; no states follow

2. Bigelow/Clark/Neponsit – assessment of legal rights and added value to the property; make sure on benefit side property rended more valuable and on the burdened side, property rended less valuable

3. Reichman (Land Utilization Test) – considers whether covenant adds value to land or makes best use of land; objective test – what is the most efficient use of land?

4. Berger (Expectations Test) – looks at expectations of society and landowner; Is this type of agreement that would normally run with the land?  Creates a question of fact.  Best applicable to specialized area with specialized needs

5. Multi-factor – considers a variety of factors at time the agreement was made; agreement could have been made in 1800’s and not applicable now; if doesn’t make sense now but did when agreement was made, then it’s upheld

6. Restatement – multi-factor balancing test in light of current events; considers how things are changed.  Consider terms of agreement at time of litigation.  No court has adopted.

Cases:

· Spencer’s case – lays out elements of covenants

· Miller v. Clary (NY Problems) – affirmative covenants do not run with the land

· Neponsit (NY Problem) – allowed HOA right to sue without property ownership.  Bigelow/Clark test.  Expect similar fact pattern on test with who can bring suit

· University Gardens (NY) – upheld Miller

· Eagle Enterprises (NY) – did overrule Miller to limited extent; held that affirmative promises that last forever are no good (upheld Miller) BUT if affirmative promise with….

Privity (Promise)

· Horizontal Privity – Between a promisor and a promisee such as a lessor and lessee

1. Tenurial/English view
· Requires present and future interest relationship

· Most narrow view.  Not followed by any state. 

· Spitzer case

2. MA view 

· Simultaneous privity – maintain simultaneous throughout the life of the agreement (covenant created in transfer of easement and leaseholds only)

· More narrow view

3. Instantaneous view 

· Transfer of property and creation of easement must occur simultaneously (at same time)

· Majority view

4. Promise alone (Restatement III view)
· Don’t need privity at all (example – recorded plat with reference to such plat in deed)

· Essentially merges covenants and equitable servitudes into just servitudes
· Emerging majority view.

· Vertical Privity – Between subsequent purchasers

1. Benefit – Can succeed in any interest no matter how small; just need a possessory interest

2. Burden – Party has to succeed to the original promisor’s the entire estate and interest. Must be same size and same duration.  For example:  fee simple must pass a fee simple, life estate must pass a life estate for remaining duration.

Equitable Servitudes

Definition – 

· Enforceable in equity

· Results in relief that is not money.  Relief is usually in the form of an injunction or specific performance

· Tulk v. Moxhay – equity was attached to the land and bound to anyone who took with notice of it; because there was no privity, enforcement in equity is available not at law; leaves unclear whether touch and concern is required

· Pratte v. Balatsos – less restrictive view of servitudes; no need to touch and concern (jukebox lease held to run with the land)

Elements of Equitable Servitudes

1. Writing Issue – does not have to be in writing; just a writing somewhere, may not even be in your chain of title

2. Notice – subsequent purchasers will be bound only if he had actual or constructive knowledge of the restriction; example:  Sanborn – character of neighborhood may be constructive notice

3. Intent – original parties must have intended to bind successors and their assigns; looser than a covenant

4. Touch and concern – Tulk is not clear but restriction may have to touch and concern the land

Common Scheme

· Evidence of intent and notice

· Ideal evidence would be a recorded building plan

· More commonly, a combination of a recorded plat with restrictions and uniform appearance

3 Theories

1. Property Theory (Sanborn) – gas station in neighborhood, deed had no restriction.  Implied reciprocal easement.  How it works:  allows prior purchaser to enforce against a later purchaser.  Exception – can’t bind parties who purchase before restriction is made

2. Contract/3rd Party Beneficiary Theory (Snow) – dairy plant on beach front property they bought before restriction; Who can enforce the written agreement between the developer and the lot?  Anyone who benefits from the restriction

3. California Theory (Werner) – must be in writing and in deed; no implied, no 3rd party beneficiary; note only in CA but mention in all

Defenses to promises respecting the use of land

1. Construing away the restriction (Hanson case - proposed house would block the view of D’s house, rules by architecture committee)

1. Business judement rule use 

2. How much deferrence?  If decided by neutral committee = more deferrence, if by an interested committee then less deferrence.

3. Is body who made the restriction motivated by profit?  Yes – will make a sound business decision.  HOA is not motivated by profit

· Hunt v. Delcallo – Do you have to fix the problem first then sue for money damages?  No – only available when remedy at law is inadequate or unavailable.  When land is involved money is not a substitute

2. Laches/Waiver/Estoppel   

· Laches – too much time passed, complaining party did nothing to stop so now you can’t complain; only specific to that breach-can still go after future subsequent breaches

· Waiver – say or do something that waives your right to enforce

· Estoppel – done something inconsistent with enforcement

3. Changed Conditions (Cordogan) – things have changed so much it should no longer be enforced; original purpose has been destroyed because of changed conditions

· Who did the change – brought about yourself then you will be estopped from saying it should no longer be enforced

· Burden is on party seeking relief to prove change in circumstances so validity of restriction has been affected, and getting rid of it will not injure neighboring parties

· Effect – 2 views:

· Majority view – frustration of purpose; consider purpose of entire neighborhood.  Has everyone been affected?  Has conditions of entire neighborhood changed?

· Minority view – hardship theory; looks more at individual; if individual was forced to comply they would have a severe financial effect.  Benefits of neighborhood if restriction stays versus harm to party

4. Statutory defenses to specific enforcement – must be in the facts; if statute present then no longer in equity because statute governs and prevails

Covenants vs. Equitable Servitudes

	Elements
	Covenants (Law)
	Equitable Servitudes (Equity)

	Intent to Bind Successors?
	Yes
	Yes

	Touch and Concern
	Yes
	Yes

	Notice
	Yes – writing required
	Yes – actual, constructive, or inquiry notice acceptable

	Privity
	Yes – horizontal and vertical
	No

	
	
	

	Remedies
	Injunction, Damages
	Injunction


Zoning

Zoning vs. Covenants

· Zoning – public issues

· Covenants – private issues

Police power – state power delegated to cities/municipalities to regulate public health, safety, morals, and welfare; power is invoked when they want to zone

Zoning

· Local government must have written procedures in place

· Public must have access to them

· Zoning Enabling Act – zoning premised on this; grants city and state power to zone.  GA has the home rule (provision in state constitution) giving police power.  Statutes are more rigid.

· Players:

· Elected body – council or commission.  Accept/reject amendments to original code, appoint board of zoning appeals

· Board of Zoning Appeals/Adjustment – consider applications for variances, appeals, or special exceptions; can appeal their decisions to court

· Planning Commission – make recommendations for ordinances, applications for changes, put together initial comprehensive zoning plan

Constitutionality of Zoning

Euclid – upheld use zoning

· Use zoning would be struck down only if it is arbitrary and unreasonable, and had no relation to public health, safety, morals, or general welfare

· Compared zoning to nuisance – zoning is grouping like intense activities together; nuisance and nuisance-like problems can evolve if intensive use is allowed in less intensive neighborhoods (pigs in parlor concept)

4 Ways to Get Around Zoning

1. Fundamental Rights

2. Variance

3. Special Exception

4. Amendment

Fundamental Rights – to make the courts look more closely at the zoning, find a fundamental right (voting, right to exclude others from your property, right to decide who gets property when you die, right to decide who gets while you are alive, etc.)

· Belle Terre – students claimed fundamental right of association; court said no, police power not limited to preventing unhealthy things, but to protect valid community values

· Moore v. City of East Cleveland – grandma lives with son and cousin; fundamental right to sanctity of family; court agreed and said ordinance was unconstitutional

Variance – handled by the Board of Zoning Appeals/Adjustment (BZA)

· Rationale:

· Fix breakdown in zoning system; not 100% sure of all problems that will arise

· Rare and unique theoretically but more common in reality

· Record must support the variance by showing your unique hardship.  2 types:

· Dimension – request for change in size; lower burden of proof
· Use – want a change in use so higher burden of proof
Variance Elements:

· Unnecessary hardship which is unique to the property will result if the variance is denied
· Hardship:
· Physical characteristics – can’t be used for the permitted purpose
· Lot value – characteristics of the area are such that lot has no or nominal value for the use permitted by the zoning ordinance
· Expense – would have to spend a great deal to conform property to zoning ordinance
· Unique
· Land, building, area around you is different – something is different 
· Factors not considered unique – difficulties in selling property, difficulties in selling at desired price (Township Falls case)
· Proposed use will not be contrary to the public interest
· Southland Corp case – wanted to build 7-11 in residential zoned area; would cause increased congestion in public streets, increase danger to public fire.  No variance granted because dangerous to the public
Special Exception (Conditional Use)

· Examples:  churches, schools, libraries, etc.
· Characteristics:
· Things planned for
· Built into ordinance
· Uses are ok but have to meet certain requirements
· Compatible with underlying zoning, you just have to put them in the right place
· Standard of Review
· Issue:  Comparison between use as zoned versus with the special exception
· Burden:  On the government because the use is already provided for; will have to show adverse public effect (already have presumption in your favor)
· If opposing the special exception have to focus argument on why particular location is bad because use is already okayed.  Should have argued use at time special exception was made.
· Floating zone – like special exception but done by elected people.  Zoning ordinance may include certain types of use, but not include in districts shown on the map.  Will float until brought down and fastened to parcel (create but don’t map out)
Amendments

· 3 Types:

1. Map Amendments – changes the lines; most common and most controversial

2. Comprehensive Map Amendments – change the whole map, change classifications

3. Text Amendments – rewrite the text
· Require elected officials to approve them

· 3 Ways the Planning Commission approaches amendments

1. Legislative

· General policy and rules that apply to everyone

· Presumed valid

· GA approach

2. Spot zoning

· Pick out one parcel of land and treat differently than anything else in the area

· Presumed invalid (arbitrary and capricious)

· Burden of proof is on the person favoring the change.  Must show:

· Change in area

· Mistake in original ordinance

3. Quasi judicial

· Application of broad policy or general rules to specific individuals, interests, or situations

· Procedural benefits/requirements – can present and rebut testimony; gives access to an impartial decision maker

· Analysis:

· Does the change comply with the comprehensive plan?

· Is this the best location?  No other appropriately zoned property?

· Public need for this change?

Zoning Flexibility Devices

· Planned Unit Developments – similar to an amendment but affects a whole area

· Goals:

· Achieve flexibility and avoid cookie cutter development

· Have mixed uses

· Allow developer imagination

· Decreases number of and need for variances

· Procedural Requirements

· Enforcement of approved plans submitted by developers

· Grant of zoning is dependent on sticking to plans

· How do homeowners have standing to sue against the city for granting the change?

· 3rd party beneficiary argument

· May be a covenant involved

· Nuisance

· General right of enforcement created in favor of the individual

· Transfer of Development Rights (TDR) – take development rights in one parcel and transfer to a second parcel so second one can exceed development regulations for thinks like height and density

· Dupont – Can density be moved around?  4 tactics

1. Language may indicate that it is allowed, but may not refer to it explicitly.  Can imply its allowed through referring to aggregate of floor ratio

2. Flexibility may be allowed for city ordinances that allow density bonuses

3. Add 2 parcels together to get requirement (ex. Plant trees, sidewalks, etc. – benefit to city in exchange for ability to build higher for density purposes)

4. Can buy rights from the historical society (or someone else)

It is inherent in the very nature of government that people should be allowed to report a violation of law to the proper authorities without retaliatory action.

You have to bring an ejectment action for a forfeiture provision.  This was found to be unconstitutional under the 14th amendment.

Just complainers, not tenant organizers are protected.  Burden is shifted to the landlord.  It must be believed.  

