Takings
Can always take the land – question is whether you have to compensate

Professor Wiseman framework:

Note:  May not have to do all elements.  Evaluate until it fails at any point

1. Due Process Questions

· Is the government’s goal legitimate? (police power or public use grounds)

· Is the government’s means rationally related to the goal?

2. Takings Questions

· Is a fundamental right being destroyed? (categorical taking)

· Is the public benefit greater than the private harm? (balancing test)

Bathroom case (City of St. Louis v. Brune) – housing code regulations were enacted after D purchased the property

· Housing code provisions can be a taking

· Economic harm is a good enough reason to prevent a taking if there is not a good rationale behind it – here there is a public benefit so harm is not good enough

Tests for relationships – want a development permit and government wants something back – when is it a requirement for compensation?

1. Illinois Test

· Most strict

· Government has to prove the problem is specifically and uniquely attributable to developers property

· Example:  Your development is causing an increased need for schools

2. Wisconsin Test

· This type of development generally results in these costs; reasonable evidence development will result in added costs for the city

3. California Test

· Loosest Test

· City can ask for anything even if not related

· Example:  Office park can be forced to give to schools

Dollan case – required to dedicate land in flood plain for bicycled path
1. If the government’s story is good enough, the land can be taken for free

2. Rough proportionality test – as long as the government’s rationale is roughly proportionate to what they’re doing, the land can be taken; closest to the Wisconsin Test

City of Monterey v. Del Monte Dunes – narrowed the Dollan holding; only applies to cases requiring dedication of property for public use

Penn Central and Commercial Takings – Wanted to build on top of Penn Central but denied by historic preservation society.  Whether denial of a building permit is a taking?

1. Court considered reasonable return on value (public benefit vs. private harm)

2. Calculate return – consider all holdings; building owned several pieces of property and TDRs.  Court considered all.

3. Count TDRs – TDRs can be a form of just compensation.  

Sibson and Harm Prevention – If preventing a harm by not allowing development, then it’s not a taking.  Nuisance exception:  if will prevent a nuisance then not a taking (ex. Preventing destruction of wetlands is not a harm)

Lucas and 3 Facts required for a taking (created a new categorical taking):

1. Deprived of any reasonable economic use of his property

2. Eliminated the unrestricted right to use

3. Rendered property valueless

Suitum – TDRs don’t render a property valueless even though you can’t use your right on that property.  TDRs may defeat a Lucas analysis.

Ways the Government Can Take Land for Free:

· Real Nuisance

· Public Trust Doctrine – land held by the government for fisheries can’t be disposed of in way inconsistent with trust

· Law of Custom – everyone has agreed to use the land this way and have done so – treat land like public land even though it’s not

