TORT LIMITS ON USE OF LAND

1.
Public Nuisance - affects considerable number of people

2.
Private Nuisance -  “common enemy rule” - affects a small group


A.
Elements:


1.
Substantial interference  (not mere inconvenience/annoyance)



2.
On a protected use & enjoyment of property



3.
By conduct that is:

a.
Strict liability - by statute or inherently dangerous activity

b.
Negligent - falls below generally accepted standards of reasonableness




c.
Intentional & unreasonable

B.
Guidelines
for determining substantial/unreasonable interference (Jewett):



1.
Location of the intrusion



2.
Nature of the intrusion

3.
Frequency of the intrusion



4.
Effect of the intrusion on use & enjoyment



5.
Character of neighborhood



6.
Who was there 1st i.e. coming to the nuisance (St. John)

a.
One who chooses to live in urban area must endure the inconveniences (Coke)


C.
Limits

1.
Can’t file nuisance before activity begins (Green)

2.
Unavailable against municipalities which perform usual & legitimate functions dedicated to public welfare


a.
Not as easily moveable


b.
Not for profit

D.
Types:

1.
Spite fences - neighbor has useless erection




a.
Must be malice




b.
OK if they serve a useful & beneficial purpose



2.
Ancient Lights 

a.
No right to free flow of light/air across neighbor’s land (Fountainbleu)





1.
Possible quasi, not prescriptive, easement

2.
Minority exception: owner of solar home/windmill has right to light/air (Prah)



3.
Hyper-sensitive Use - must be normal person



4.
Aesthetic enjoyment (e.g. sight sculpture)



5.
Inherent right to clean air/water




a.
Mine drainage requires abatement (Barnes & Tucker)


F.
Remedies:



1.
Abatement - fix nuisance




a.
Only remedy for public nuisance



2.
Injunction - stop nuisance

a.
In NY, once nuisance is found, injunction must be granted



3.
Permanent damages 

a.
Appropriate in lieu of injunction if nuisance is recurrent & unabatable, and loss would be small compared to cost to remove nuisance (i.e. forced sale of easement to pollute)

b.
Indemnification by developer who came into nuisance to business for reasonable cost of relocating/shutting down



4.
Temporary damages

3.
Nuisance v. Trespass - often overlap; can file either or both

A.
Trespass  

1.
invasion of the interest in the exclusive possession of land; keeps you from occupying your property

2.
Liability without harm

3.
Creates an intentional tort unless ( can show a privilege



4.
Tests (Effects v. Dimension)

a.
Old look trespass - based on size/dimension of particle

b.
New look trespass (Martin) - based on object’s effects, i.e. energy/force (balancing tests)



5.
Longer statute of limitations, so greater damages

a.
Major industry will be more successful at proving trespass than nuisance


B.
Nuisance

1.
Interference with use/enjoyment; makes occupying your property uncomfortable



2.
No liability without harm



3.
No tort action unless interference is unreasonable

4.
Taking - incorporates nuisance and trespass analogously only if gov’t involved


A.
Tests (Batten):

1.
Physical invasion 

2.
Loss of all or most of property’s market value/enjoyment

3.
House is uninhabitable

4.
Invasion is intentionally & unreasonably directed at property OR is negligent, reckless or ultrahazardous

B.
Air travel (easement of avigability; airports usually win)

1. 
Nuisance if inconvenience 

A.
e.g. noise, vibrations, smoke

2.
Trespass if physical invasion or invasion of rights attached to property

A.
e.g. direct overflight or flight nearby 

3.
Inverse condemnation if gov’t involved

A.
Action to recover value of taken property where no eminent domain has been exercised

B.
Public interest must be balanced

C.
Damages awarded if invasion is repeated, aggravated and likely to continue

-----------------------------------------------------------------------------

PROMISES RESTRICTING LAND USE

1.
Real Covenants - agreements to do or not do something on the land; often overlaps with zoning laws

A.
If done right, will bind all subsequent possessors as if they’d made the promise themselves


1.
If both original parties still there, it’s a K!!


B.
Must comply with Statute of Frauds (be in writing)


C.
Promise must run with the LAND not the PEOPLE


D.
Analyzing a covenant:



1.
Notice




a.
Actual notice -  knowledge of covenant

b.
Constructive notice - chain of title; could’ve found it by searching




c.
Implied notice - can see it

2.
Intent - Did original parties intend to bind all successors?

3.
Touch & concern the land; Tests:




a.
Epstein’s no limits (freedom of K)

1.
Merge K law with covenants to bind anyone & everyone; unrealistic application




b.
Bigelow/Clark test

1.
Legal relationship between parties; 

2.
Benefit/burden test: one part becomes more valuable as other becomes less valuable (Neponsit)




c.
Reichman’s land utilization test





1.
Promote the best/most efficient use of land




d.
Berger’s expectations test





1.
Ex post facto test by jury

a.
Is this a promise a reasonably prudent buyer would normally expect to run with the land?





2.
Loophole for planned communities




e.
Multi-factor balancing tests





1.
Allows any combination of factors when litigated




f.
Restatement of Servitudes





1.
Allows any combination of factors when covenanted

***
In NY, difficulty with determining whether affirmative promises run with the land/touch & concern it

4.
Vertical Privity - relationship between original parties & successors


A.
Tests: (doesn’t apply to adverse possessors)

1.
Burden - promissor & successor; covenant lessens the use or value

a.
Must succeed to an interest of the same duration e.g. 

1.
FSA

2.
Life estate

3.
Everything left in an estate for years

2.
Benefit - promissee & successor; covenant improves use or value of land

a.
Succession to any interest in the property gives you the right to sue for the original benefit of promise

5.
Horizontal privity - relationship between original parties

A.
Views of privity between original parties needed to enforce against future owners:


1.
Tenurial - future/present interest conveyed



A.
Narrowest interpretation

B.
Still used in England

2.
Simultaneous - both have interest in same piece of property at same time

A.
Broader definition created in MA (mere formality)

B.
Applies to:


1.
Future/present interests

2.
Easement/possessor (easy to create)


3.
Tenants in common





3.
Instantaneous - occurs in same transaction






A.
Transfer of deed (strawman)

4.
Just a promise - get rid of formalities that serve no real purpose

E.
Enforcement based on K theory - 

1.
Remedy = suit for damages (seek to impose personal liability on an individual as if they had been a party to the original promise (e.g. rent)

a.
Right to enforce K is a property right

b.
No need for actual property, just K & notice of K

2.
Equitable servitudes - no need for writing, but easier to enforce

A.
Definition - Where an owner of land enters into an agreement that he will use or abstain from using his land in a particular way, equity will enforce the K against any purchaser/possessor with notice who attempts to use the land in violation of its terms, regardless of whether the agreement runs with the land or not (Tulk)


B.
Requirements



1.
Intent



2.
Notice  (relevant to burden side only)

3.
No need for vertical or horizontal privity



4.
Touch & Concern?

C.
Enforcement based on property theory - 

1.
Remedy = Injunction or specific performance because every piece of land and every right in it is unique (e.g. single-family only restrictions)

a.
Equitable easements attached to land 


1.
Negative duty - against entire community




2.
Affirmative duty - if correlative right



b.
Need some land with multiple interested parties


D.
Common Scheme - used to determine intent to bind


1.
Created by:

a.
Public document manifesting intention to bind successors (statement of intention)



b.
Recorded plan



c.
Uniform appearance

2.
Requires notice and intent; runs with the land until destroyed or expired

3.
Theories of enforcing common schemes


a.
Implied reciprocal negative easement (Sanborn)

1.
Requirements:

a.
Starts with common owner

b.
Runs with the land

c.
Restriction is enforceable against successors

***
Can have common scheme even though less than ½ of lots restricted

2.
Process:  1st buyer makes express covenant in purchasing lot, seller makes implied covenant binding all future buyers

3.
Effect:  Binds future unrestricted lots; can’t work retroactively

b.
3rd Party beneficiary (Snow): 

1.
Definition:  2 people make an agreement for the benefit of someone else (K theory)

2.
Process:  Deed of 1st purchaser contains restriction and implies that seller intended to similarly restrict the appurtenant land 

a.
In CA only, every deed must be forever interpreted at the moment it’s delivered, so you can’t show common scheme on 1st parcels (Werner)

3.
Effect:  Binds omitted 1st parcels; works retroactively

3.
Defenses to enforcement


A.
Construing away (Hanson & Del Corro)

1.
Consider purpose of restrictions with ambiguous, general terms

a.
Business judgement rule: used in Rstmt to determine if homeowners’ associations are making proper decisions



1.
Test fails because homeowners’ assoc. aren’t profit driven




a.
New test = reasonableness test



2.
Judges will defer because they don’t do pretty




a.
Brings flexibility to large scale developments


B.
Change of conditions (Cordogan) -



1.
Complete and radical change either:

a.
Makes restriction unreasonable, discriminatory or confiscatory and renders property valueless 

1.
Minority view:  Focus on lot

b.
Destroys the original purpose of the restriction when the totality of the circumstances is considered

1.
Majority view:  Focus on development as a whole


2.
Restriction is upheld when it remains of substantial benefit to those objecting to its violation

C.
Statutory provision overrides private restrictions (Blakely)

D.
Conduct of parties (waiver, estoppel, laches)

E.
Most efficient use of land

F.
Public interest

-----------------------------------------------------------------------------

Public Regulation of land use

1.
Zoning - separate out incompatible uses of property by segmenting uses into certain areas, e.g. Perry plan (circles; community built around park)

A.
Authorized by:

1.
Enabling Act (Euclid) - States given police power to zone to protect public health, safety and welfare

2.
Home rule - direct constitutional grant to particular municipality

B.
Legitimate regs


1.
Traffic congestion


2.
Overcrowding


3.
Noise


4.
Family values


5.
Historical preservation


C.
Exceptions



1.
Public interest is too narrow

2.
Zoning is arbitrary & unreasonable

3.
Ordinance doesn’t accomplish it’s purpose if it’s:

a.
over-inclusive - regulates harmless things

b.
under-inclusive - does poor job of regulating the things it intends to (Belle Terre)

D.
Cumulative zoning:



1.
Single-Family



2.
Multi-family + SF



3.
Commercial + MF + SF



4.
Industrial + all others


E.
Theories of rights of adjoining landowners in zoning ordinances

1.
3rd party beneficiary K

2.
Covenant running with the land

3.
Nuisance (with measurable financial harm)

4.
Creates rights which are enforceable in civil suit

F.
Escaping zoning without litigation

1.
Variance - License issued by administrative agency allowing an otherwise prohibited use because not doing so would amount to a confiscation of the property (Southland); intended to be rare




a.
Must show BOTH:





1. Unique burden/unnecessary hardship 

a.
TESTS (Township of Falls)

1.
Physical characteristics don’t allow property to be used for it’s permitted purpose

2.
Because of physical characteristics, it’s too expensive to fix

3.
Due to the ordinance, the land has no value





2. Proposed use isn’t detrimental to public HSW 

b.
Mere economic hardship isn’t enough

1.
Self-imposed inability to sell for asking price or permitted use ALONE isn’t sufficient to justify a variance

c.
Process:

1.
To get variance granted: stop the opposition (Politics)

2.
To get variance sustained: build a record that supports the outcome you want (law)



2.
Special use exception - Administrative (Turner)

a.
Built into language of ordinance itself because it benefits the community, e.g. schools, church…

b.
Easier to get than variance

c.
You get the permit if you meet the requirements


1.
In accord with purpose & intent of zoning plan

2.
Neighboring properties won’t be substantially adversely affected  (e.g. buffer zone)

3.
Amendments - Officials rewrite ordinance; Legislative change of every parcel   (Smith)

a.
Make changes consistent with comprehensive plan





1.
Must be mistake in original zoning OR


2.
Significant change in character of neighborhood

b.
Types:



1.
Text - language changed

a.
Legislative function

b.
If ordinance produces a general rule applicable to an open class of persons, it retains the legislative presumption of validity  (Fasano) 



2.
Map - location changed




a.
Quasi-judicial function

b.
If ordinance applies general rules to a specific parcel, there is no presumption of validity

1.
No spot zoning!(Exception = historic districts)


c.
TESTS:

1.
Old test - arbitrary & capricious

2.
New Test - must conform with comprehensive plan

a.
party seeking change has burden of showing:

1.
Use complies with comprehensive plan

2.
Best location, i.e. no other available location is appropriately zoned

3.
Public need for change


b.
Parties are entitled to:



1.
Opportunity to be heard

2.
Opportunity to present & rebut evidence

3.
Impartial tribunal (no ex parte contacts)

4.
Record made & findings executed


G.
Planned unit development (PUD)



1.
Developer submits plans to planning comm.

a.
No deviations from approved plans without resubmission

2.
Transferable development rights given in ordinance itself

a.
Borrow from this lot; e.g. floor area ratio  (Dupont Circle)

1.
Tells you how many floors you can have based on lot size

2.
Doesn’t impose height limit; can be arranged anyway you choose




b.
Borrow from another lot you own in the PUD

c.
Borrow from neighbor’s lot

d.
Used to determine owner’s reasonable return/taking

H.
Remedies for violation of zoning ordinance (Frankland)



1.
Injunction



2.
Damages for depreciation of property value

I.
Planning v. zoning (Dawson)

1.
Comprehensive plan may be evidenced by zoning itself 

a.
No separate physical existence needed

2.
New plan has preference over prior conflicting zoning ordinances (Baker)

2.
Taking - Gov’t can’t take property without just compensation

A.
Types of gov’t regulation which can lead to taking:



1. 
Housing Code provisions (St. Louis)




a.
TESTS:






1.
Unreasonable, arbitrary & confiscatory






2.
Bears no resemblance to public HSW










3.
Violation of 14th Ammd. due process

2.
Subdivision exactions - dedicate part of land to park or pay impact fees   (Collis)

a.
Gov’t can’t force some people alone to bear public burdens which in all justice and fairness should be borne by the public as a whole   

b.
Gov’t has burden of proving that regs substantially advance a legitimate state interest and don’t deny the owner economically viable use of his land

c.
Tests for relationship to PHSW:

1.
Rough Proportionality - related in nature and extent to the impact of development; cost-benefit analysis   (Dolan)

2.
Reasonable relation - between owner’s loss and public gain 

3.
Essential nexus - direct connection between zoning and legitimate state interest in protecting public HSW

4.
Specific & uniquely attributable - exaction is directly proportional to the specifically created need



3.
Historic preservation (Penn Central)




a.
What part of the value is socially created?

1.
Give reasonable return to owner, but deduct value given to building by public

2.
If surrounding properties benefited, this increases owner’s return

a.
Consider TDR’s in calculating owner’s reasonable return



4.
Restrictive zoning (beach/marshland cases)

a.
Balance individual right to full utilization of property against gov’t right to protect public HSW

b.
Strictest test for compensation: (Lucas)


1.
Physical invasion OR

1.
Elimination of previously unrestricted use


2.
Land is rendered valueless 



a.
In Sibson, TDR’s may give land value


3.
Owner is deprived of reasonable economic use

*** 
i.e. If law changes after purchase, lot must lose all value before zoning is invalid

c.
Gov’t can avoid a taking if:

1.
Reg is defined as harm prevention/protection of a resource; it’s not a taking regardless of it’s effect on property value (Sibson)

2.
Action falls under conventional nuisance theory 

3.
Action was never permitted under owner’s title 

B.
Wiseman’s Taking Model:


1.
Is the gov’t goal legitimate?   (Euclid)


2.
Is the means related to the goal?   (Dolan)


3.
Is a fundamental property right destroyed?



a.
Right to exclude others



b.
Right to decide who gets your land when you die



c.
Limitations on who you can sell land to

***
BUT Dolan’s rough proportionality test shows that sometimes gov’t has a good enough story to justify taking


4.
Is the public good greater than the private harm?   (Barrett)

a.
Federal cts. use Lucas test instead of this balancing of interests test

-----------------------------------------------------------------------------------------

LANDLORD-TENANT LAW

1.
Reform of LL/T law

A.
Procedural reform - get the dispute off the streets and into courts 

B.
Substantive reform - rewrite the law so tenants have defenses

C.
Protect tenants against later retaliation by landlords

2.
Leases - 

A.
Unconscionable if (Weaver):


1.
Provision itself is inherently repellent OR


2.
Bargaining power of the parties was unequal

B.
Dual nature:  Combination of property and K law


1.
Property theory - leases are conveyances of estates in land



a.
Contain independent covenants



b.
More relevant in agrarian society




1.
Value of lease is land itself




2.
Landlord has no duty to repair





a.
Tenant is jack of all trades

2.
K theory - leases contain promises which are dependent on someone else


a.
More relevant in urban society



1.
Value of lease is house suitable for habitation




a.
Package of goods & services



2.
Implied warranty of habitability




a.
Tenants have limited skills




b.
Tenants are more mobile




c.
Take-it-or leave it leases




d.
Shortage of housing

C.
Damages

1.
In commercial lease, landlord’s loss = lease price less property’s fair market value (Davis)


a.
Tenant has burden of proving mitigation was possible

b.
Landlord has burden of proving damages at highest & best use of property

2.
In residential leases, landlord has burden of proving he made reasonable attempts to mitigate his damages (Riverview)

a.
Assignment of vacant apartment as part of his inventory

3.
Under Rstmt. no duty to mitigate, but if tenant finds replacement, landlord can’t unreasonably turn it down

3.
Rent
A.
Tenant remedies

1.
If 3rd party with superior title fully evicts tenant, no rent is due from date of eviction forward

2.
If 3rd party partially evicts tenant, rent is discharged in proportion to the value of the land evicted


a.
Pro-rated based on value of lost space

3.
If landlord fully or partially evicts the tenant, all rent is discharged

4.
If property destroyed by act of God, full rent still due unless   (Gibson):



a.
Lease contains an express limitation 



b.
Landlord has covenanted to rebuild



b.
Exceptions:




1.
Short-term furnished leases




2.
Lease for portion of large building

5.
Failure to pay rent, even with notice, is NOT a forfeiture if tenancy was for fixed & definite period (Bragg)



1.
Exception - condition/limitation written into lease

B.
Landlord Remedies  (CL):

1.
Do nothing and sue for rent; safest

a.
NO mitigation; landlord doesn’t have to accept assignment if there’s a non-assignment clause


b.
Can be used as a bargaining chip

2.
Tenant’s Account - 

a.
Mitigation required; landlord, acting as tenant’s agent, finds a replacement 



1.
If he doesn’t pay, old tenant still liable


b.
Possible acceptance of tenant’s surrender by behavior

c.
In some jurisdictions, can’t sue until full lease term is up



3.
K remedy - tenant is off the hook

a.
Landlord gets rent due under lease less fair market value

4.
Eviction


A.
Procedures

1.
Distraint/Self-Help: CL remedy

a.
Landlord holds tenant’s possession for ransom until rent is paid


1.
Later allowed to sell it

b.
Types:

1.
Peaceable recovery of property - majority view



2.
Reasonable force to recover property

2.
Constable sells tenant’s furniture

3.
Confession of judgement: one-sided hearings



4.
Forcible entry and Wrongful Detainer statutes

a.
Prevents landlord from using self-help by providing a rapid remedy (short time between service and trial)




b.
Makes landlord liable under tort



5.
Rstmt- conditional ban on self-help

a.
Too conservative; behind the times when it was written


B.
Types:



1.
Actual eviction 

2.
Actual partial eviction - creating conditions which are dangerous to life and limb (Gombo)

a.
Overruled by Barash which defines this as a constructive eviction, requiring that tenants leave

3.
Constructive eviction - deprive the tenant of beneficial enjoyment of the property (Dyett)

a.
Tenant must leave within reasonable time after the condition occurs

4.
Partial constructive eviction - part of property is uninhabitable, tenant need only abandon that part to receive full discharge of rent (East Haven) 

a.
Overruled by Zweighaft which requires that tenant vacate or pay full rent

b.
Under new Rstmt, damages should be proportional to actual harm

5.
Illegality

A.
If tenant never moved in   (Adams)

1.
Possession never an issue

2.
Oral lease = K to make lease

3.
Failure to conform to building codes renders it illegal/void 

4.
No rent due


B.
If tenant moved out before appeal   (Brown)



1.
Possession no longer an issue

2.
If landlord was are of violations when lease executed, and fails to correct them, lease is illegal/void

3.
No rent due


C.
If tenant is still there   (Saunders)



1.
Possession remains an issue

2.
No liability for violations which occur after execution of lease

3.
Reduced rent still due

6.
Implied warranty of habitability
A.
Implied warranty of habitability, measured by housing codes, is implied in lease to urban dwellings   (Javins)

1.
Housing code is implied as a term in every lease & to that extent lease is like a K

B.
Code violations are a defense to eviction action for non-payment of rent



1.
Possible outcomes:




a.
No rent owed

b.
Rent reduced to the extent the violation reduces value





1.
Pay & stay





2.
Be evicted

C.
No defense of implied warranty if there’s no code violation   (Winchester)

D.
Statutory remedies don’t pre-empt implied warranty   (Pugh)


1.
Landlord can bring building up to code & tenant must pay rent

E.
Tenants have right to withhold rent until violations are rectified

1.
For showing of good faith, tenants should place $$ in escrow

7.
Retaliatory eviction - Defense to action for possession

A.
Old rule: Landlord can evict month-to-month tenant for no reason


B.
New rule:  No retaliatory motive for eviction   (Edwards)



1.
Judge Greene’s theories of justification:




a.
Statutory  (Pugh)




b.
Constitutional under 14th Amd. (Edwards)

c.
Improper to retaliate for reporting violations

1.
Not in constitution because it’s self-evident  

(In re: Quarrels)

C.
Landlord has right to go out of business/shut down all rentals, but can’t only shut down some rentals   (Diamond Housing)


a.
Waiver of 30-day eviction notice isn’t unconscionable

8.
Uniform Landlord Tenant Relations Act 

A.
Protects:


1.
Complaining to gov’t



a.
1 yr. presumption that landlord’s action is retaliatory


2.
Complaining to landlord



a.
1 yr. presumption that landlord’s action is retaliatory


3.
Organizing a tenant’s union



a.
No presumption of retaliation

***
To be protected, tenants must take these actions before landlord raises rent

****
Complaint need not be valid

B.
Remedies


1.
Landlord fixes violation & tenant stays


2.
Landlord doesn’t fix and tenant leaves


3.
Tenant can use self-help and deduct from rent

4.
In action for possession, tenants can defend based on landlord’s non-compliance with Act

