OUTLINE FOR PROPERTY II

I. “Private” Controls of Land: Servitudes

A. Introduction: Controls based on private agreement/ Private land use controls (most often with neighbors) = prevent neighbor from doing something; i.e. easements (often either by gift or payment) – SERVITUDES. Nuisance as well, if X’s use interferes with quiet enjoyment then Y may be able to stop X from using because it is a nuisance (getting an injunction from court).
B. Easements – non-possessory interest in land that gives person right to use land in some fashion, i.e. ingress/egress easements.
Example: A wants right to drive across B’s land to get out on road.  A is entitled to drive as long as easement lasts. A can only use for stated purposes and B can use it continuously in any fashion so long as it does not interfere with use of easement. Affirmative easement gives a right to do something; also there are negative easement (limited to just a few categories) preventing from using property in some fashion.

1. Affirmative: right to use someone else’s property

2. Negative: right to control use of someone else’s property

3. Appurtenant: benefits a particular tract of land; must have 2 tracts of land and usually adjacent, at least close by. Examples: A wants to use B’s land to drive across. Affirmative Appurtenant easements. 

= Dominant estate: property that receives benefit

= Servient estate: property that bears the burdens of the easement

4. In Gross: benefits a particular individual. Examples: A wants to hunt B’s land. Hunting easement is in gross; cable company wants to put wires across land is in gross easement. Don’t have to have more than 1 tract.

1. Creation of Easements
a. Conveyance (Grant/Deed): time lasts for what is spelled out in easement; also need to spell out what is being granted; what is being used for and when it ends.

b. Adverse Possession/Prescription: akin to AP

c. Implication: implied easement through 2 scenarios

i. easement by necessity: property gets land locked (subdivision of property by A and subdivides itself out of egress/ingress); if the necessity goes away so does the easement

ii. easement by prior apparent use: always came out using the road and sold off back portion; told them they couldn’t use it; not absolutely necessary to use that road; the law may still say that because of prior apparent use.

Willard v. First Church of Christ
· Common law would not allow reservation to vest in 3rd party.

· Abandoning the common law rule, an easement may be created in favor of a third party.

· The court is going to the intent of the grantor instead of common law rules here.

a. LICENSE - Permission or consent to use the property and is revocable

Shearer v. Hodnette - License
· An executed license = expenditures contemplated by the licensor have been made by licensee, the license is considered executed and as a result becomes irrevocable or until they recoup their expenses.

· Equitable estoppel used because the Hodnettes changed their position by building the house and as a result it would be unfair to revoke the license because it would cause harm.  Hodnettes reasonably relied upon this license.  Some courts said it was foolish to have built the home based on their license that could be revoked.
· THE OPERATIVE REQUIREMENT TO CREATE AN EASEMENT BY ESTOPPEL IS NOT THAT THE LICENSOR BENEFIT, BUT THAT THE LICENSOR REASONABLY SHOULD HAVE CONTEMPLATED THAT SUCH EXPENDITURES BY THE LICENSEE WOULD BE NECESSARY.

· Restatement of Property §512: License – an interest in land in the possession of another which entitles the owner of the interest to a use of the land and arises from the consent of the one whose interest in the land is affected thereby and is not incident to an estate and is not an easement. 

· Restatement §513: License Coupled with an Interest is one which is incidental to the ownership of an interest in a chattel personal located on the land with respect to which the license exists. 

· Restatement§514: Licenses Analogous, as to use, Easements: A privilege to use land in the possession of another is a license if, through the use privileged is of such a character that the privilege to make it could be created as an easement, its creation lack a formal requirement necessary to the creation of an easement or it is created to endure at the will of the possessor of the land subject to the privilege. 

· Restatement §519: Revocation –  1) A license is terminable at the will of the possessor of the land subject to it except 2) licensee must be given a reasonable opportunity to remove himself and effects; 3) a license coupled with an interest can be terminated only to such an extent as to not prevent the license from being effective to protect the interest with which it is coupled; 4) a license including expenditures in exercise of his license in reasonable reliance upon licensor as to the duration of the license can continue to the extent reasonably necessary to realize upon his expenditures.

Romanchuk v. Plotkin - Easement by implication/prior apparent use

· There must be unity of ownership or common grantor which is essential (unity of title).

· The servitude has to be obvious and permanent. The alleged use has to be apparent and permanent. (Sewer line).

· The servitude must be necessary (or reasonably so).

· This is a lien theory state not title theory state and a mortgage does not sever.

· Court said apparent is not necessarily visible.  Use has to have been in existence at the time of the severance (has to be a prior, apparent use). It has to be such that someone conversant in the skill would know, i.e. plumber.

· It does not have to be essential, but it can be reasonably necessary.

· Court creates easement because of prior apparent use. 
· Specify in deed making intent clear (contrary intention). “They are neither ironclad nor inflexible and yield to manifestation of contrary intention.”

Roy v. Euro-Holland - Easement by Implication/Necessity
· If no prior apparent use, it may have to be even more necessary and have to be absolutely necessary. Some courts will find absolute necessity even when there may be a reasonable (although problematic way to get around that).

· As soon as the grantor divided his land so that he landlocked the parcel an easement by necessity was created.

· We prefer easement by prior apparent use to easement by necessity.

Fischer v. Grinsbergs - Prescriptive Easement 

Adverse possession – ease up on exclusive use (prescriptive easement) 

1. Open and Notorious: Knowledge/Acquiescence

2. Actual

3. Exclusive: doesn’t mean quite the same.  Not the public itself is using it (only refers to adjoining lands laying out a ROW at the land)

4. Continuous

5. Hostile: presumed it was under claim of right and not necessary to prove

6. Time: can be tacked; must have statutory time period.

· Hostility is presumed and neither party knew why it originally started out that way. Presumption allows it to be proved up. Neither knew how it came into existence.

· Acquiescence: They didn’t do anything 

· Knowledge: Notice

· No common grantor and as a result the implied easement would not work, i.e. easement for implication would not work because they lacked a common grantor.

Matthews v. Bay Head – Public Access Rights: Implied Dedication, Custom and the Public Trust

· Public trust doctrine: Held in trust for the public benefit, i.e. vested in the state in trust for the public.

· Where an organization is quasi-public, its power to exclude must be reasonably and lawfully exercised in furtherance of the public welfare related to its public characteristics

· Strong public policy in favor of encouraging and expanding public access to and use of shoreline areas.

· Takings clause of 5th Amendment may limit ability of the states to use the public trust doctrine to reclaim public rights in beachfront or other property in hands of private entities. (Not a lot of courts allow public trust doctrine to take away land).

· Theory of Implied Dedications: Private land owner’s consent to let the public use his land coupled with evidence of intent to dedication can effectively dedicate the land to the public because of permission. 

· Public trust and implied dedication can be harmful and have the opposite effect on the public’s access because the owner may barricade, fence or not give permission for use.

· Custom or Common Law Right of Access: The time period had to be very long and the use must have continued from time immemorial without interruption.  This is jurisdiction specific.
2.  Scope of Easements

a. Geographical Component: An easement can only be used to serve the land it was specifically designed for and not any other. Pretty much an ironclad rule;

b. Type of Use/Intensity of Use: If the easement is for ingress/egress, it cannot be used for parking. 

Farmer v. Kentucky Utilities
· Secondary Easement: An incidental easement that comes about after the primary easement is created. It is only to the extent necessary to service the primary easement.  The owner cannot use the land in a fashion that interferes with the use of the easement.

· The holder of the easement will be responsible for unnecessary damage to the servient estate.

· Airlines have a air space right where they can fly.

Penn Bowling v. Hot Shoppes
· It is not permitted to extend the scope to benefit an adjacent parcel of land, i.e. one cannot expand the easement geographically.

· The reasons behind geographical expansion being forbidden include additional or enlarged use and misuse of easement.

· Where it can not be ascertained whether the easement is being used solely for the enjoyment of the dominant tenement or for additional property, an injunction may be granted until such time as it may be shown that only the dominant tenement is served by the easement.

3. Transfer of Obligations and Benefits

a. Easements Appurtenant and In Gross

· How do we know when the easement will be enforced against the successor to the property?

Martin v. Music – Easements Appurtenant

· Martin argued that the easement was in gross (between persons) which is NOT favored by courts and would not run with the land.

· An easement appurtenant will be construed where it can be which requires 2 tracts of land and one benefits the other.  The purpose/ intent should be for the one tract of land to benefit the other.

· An easement appurtenant runs with the land even if left out of deed.

· A dominant estate may be divided and partitioned and the owner of each part may claim the right to enjoy the easement if no additional burden is placed upon the servient estate.

· The burden has to be unreasonable.

Miller v. Lutheran Camp – Easements in Gross
· Assignment of easements in gross is acceptable as long as it is treated as one stock in common.

· Easements in gross can typically be assignable when they are commercial in nature and also when the terms in wording used in conveyance show the intent to allow assignment.

· Non-Commerical easements in gross are not assignable unless the language of the grant clearly manifests an intent to permit assignment.

· Profits, right to take something from the burdened parcel, are freely assignable but to divisible. 

· Mountjoy Rule: A profit is freely transferable but may be divided only if the assignees use it together as one common stock.  This rule has gradually yielded to a rule that looks to the intent of the original parties at the creation of the profit.

C. Real Covenants and Equitable Servitudes

· Should we enforce promises when the people were not parties to that? The courts say yes if they are RC or ES.

1. The key is the intent of the parties. 

2. In addition, the promise must really impact the land (touch and concern).

3. Lastly, there must be horizontal and vertical privity.

Moseley v. Bishop
· A covenant imposing an affirmative burden will run with the land if: the covenantors intended it to run; the covenant touches and concerns the land; and privity of estate exists between subsequent grantees of the original covenantor and covenantee.

· The intent may be shown through the language in the agreement, i.e. binding on heirs, successors and assigns.

1. Real Covenants Running with the Land

· The courts do indeed allow the benefit to run more often than the burden

· Elements:

· Intent – Parties intended to make the covenant to run with the land.

· Touch and Concern – The covenant must touch and concern the land itself, i.e. must relate to use, occupancy or enjoyment of the land.

· Privity – If this element does not exist, there is no real covenant running with the land.

· Vertical Privity: The successor gets the entire estate of the prior possessor.

· Horizontal Privity: Has different meanings

· A & B have to be more than neighbors (restrictive and not upheld much)

· Mutuality of Interest view involves A and B both having a simultaneous interest in the land, i.e. A has easement in B’s land (still pretty restrictive)

· Instantaneous/Successive view involves the sale of a tract in connection with a promise, i.e. developer who transfers land subject to restrictions.

· Lip service view requires elements of RC and horizontal privity is discussed but may not even be there (most relaxed version)

2. Equitable Servitudes

· The elements are the same as RC except for lack of privity.
· Elements:
· Intent
· Touch and Concern
· Notice
· Actual notice is of course best form of notice.
· Constructive notice may apply when we deem a party to know as the deed is recorded in real property records.
· Inquiry notice exists where it may not be recorded, but you still should have seen during inspection.
· Example: A promises to sell B house and gives B the deed. B never records the deed so it still looks like A owns it. A sells to C after. It would be pretty obvious during inspection of property.
· A real covenant may also be an equitable servitude but some equitable servitudes don’t classify as real covenants.

· Now referred to a CC&Rs.
3. In General(RC and ES)
· Affirmative Covenant: someone actually promises to do something. Courts uphold these more often?.

· Negative Covenant: someone promises not to do something. Courts reluctant to uphold these.

· Affirmative covenant may actually cause great loss if not upheld.

· Sometimes it is hard to distinguish between the two.

· Some states have merged RC and ES.

· Distinctions between the two:

· Remedies are different (legal, money/damages vs. equity, injunction/TRO).  In RC, only if damages are insufficient will the courts uphold an injunction.

· Most covenants can be enforced as equitable servitudes.

· One cannot create a negative easement or CC&R by prescription because there is a lack of notice element usually.

Mid-State v. Bell – Implied burdens
· Doctrine of Equitable Servitudes: When there is a covenant or even informal K or understanding at transfer of land, the restrictions will be enforced in equity at suit of benefiting party against any subsequent owner except for BFP without notice.

· Determining Intent: words in the restriction, surrounding circumstances, purpose of covenant, use of property.

· Allowing enforcement of similar restrictions against a tract of land sold without actual or constructive notice is called acquisition by implication of equitable right/servitude. Some states are hostile in implying these unless in written instrument signed by grantor.

· The trend is that a common plan for subdivided property containing restrictions on use is enough of a document signed by the grantor if it is recorded prior to K for sale, describes the property it is to govern and states that it is to bind all purchasers and their successors.

· In nearly all jurisdictions, notice can be satisfied by: description of restriction in recorded deed or other recorded instrument, reference in grantee’s deed to a restriction set out in plat map or master deed.

4. Restatement View of Implied Servitudes
· Treated like irrevocable licenses that are insufficient to satisfy SOF for creating interest in land.

· §2.1: Easement may be created in K and conveyance.

· §2.9: Failure to comply with SOF does not cause failure of the servitude if in reasonable reliance, one has so changed position that injustice could only be avoided by giving effect to intent to create a servitude – ESTOPPEL

· §2.10: Injustice can only be avoided if: owner permitted another to use where it was foreseeable that user would change his position substantially believing that permission would not be revoked and thus did change position in reasonable belief; owner represented the land as being burdened and the person to whom the representation was made changed his position in reasonable reliance.

· §2.14: Implied from General Plan – Each lot is implied beneficiary of all express and implied servitudes imposed to carry out general plan unless there is contrary intent.

Lalonde v. Renaud – Easement by Prescription
· Where lots are sold with reference to a recorded plat that included a park, the lot purchasers acquired the right to keep open and use roads and park areas as indicated on plat.

· Specific Reliance Rule: The lot owners private right must specifically rely on the plat to their injury in buying the lot.

· Broad/Unity Rule: Lot owners acquire rights in all roads, streets, parks and other designated areas shown on the plat map unless contrary intent is affirmatively shown.

· Intermediate/Beneficial Enjoyment Rule: The extent of private right is limited to the streets, alleys or parks that are reasonably or materially beneficial to the grantee. 

· A purchaser whose deed makes explicit reference to a plat map obtains an easement or benefit of an implied servitude in everything described on the plat (possibly too broad). Courts generally give the buyer broad enforcement power if: 1) the map unambiguously asserts the restriction or describes the facility claimed; 2) the map is recorded; 3) the deed explicitly incorporates the map.

· Homeowner’s associations: By allowing civic associations standing, expense can be spread out over a number of property owners putting them at economic parity with the developer.

Hill v. Community of Damien - Equitable Servitudes and the Power to Exclude
· If language of covenant is unclear or ambiguous, it will be resolved in favor of free enjoyment of property and against restrictions.

· The court will not read restrictions on use and enjoyment as covenants by implication.

· Covenants are interpreted reasonably but strictly and the words given ordinary and intended meaning.

· The courts tend to construe single-family home restrictions as for residential purposes. BUT you can argue either way as long as they are not a protected group under FHA.

· Private agreement cannot override zoning laws.

· FHA may not reach group homes for persons falling outside the classifications like battered women.

· Some states have enacted statutes that either prevent servitudes to be interpreted so as to exclude group homes or else require that single family restrictions be interpreted in such a way as to permit them.

5. Termination and Amendment of Servitudes
· Typically, one must look at how the servitude was created as the termination may be a set period of time.

· Merger: The dominant and servient estates are acquired by the same person. As a result, the servitude is terminated as you cannot have easement over you own land.  THE EASEMENT TOES NOT SPRING BACK INTO EXISTENCE IF LAND IS SOLD OFF.

· Abandonment: Mainly used in easements, the key is that non-use alone will not allow for termination.  There must be an intention to abandon which is shown on objective basis, i.e. an express statement of intent.

· Prescription (A.P.): If held for a period of time, it may be adversely possessed and destroyed by the doctrine of merger.

· Abuse of the Easement: One exceeds the scope of the easement and therefore forfeits the easement but this is not really automatic anymore.

· Mutual Agreement: Easiest and most common way of terminating servitude.

· Changed Conditions: The benefit to the whole has to disappear.

· Eminent Domain: The courts are split as to whether enforceable.  If it is an easement, then group can clearly condemn and destroy the easement and must pay FMV for it.  If a restriction, there may not be a need for payment of damages. (A minority of courts hold that restrictive covenants were not property interest for which just compensation must be paid.

Castle Associates v. Schwartz – Non-Use (Termination)

· Defense arguments against termination include: 1) There was no merger of dominant and servient estates; 2) Easements created by grant are not lost by non-use alone; 3) Where an abandonment of an easement is relied upon, there must be clear and convincing proof of an intention in the owner to abandon it, not just non-use (non-use + intention = fact finder); 4) Because of erection of some fence or barricade for more than prescriptive period, the easement was extinguished by adverse possession.

· Where an easement has been created, but no occasion has arisen for its use, the owner of the servient estate may fence land and such use will not be deemed adverse to the existence of the easement until such time as: 1) the need for ROW arises; 2) a demand is made by the owner of the dominant estate for the opening; 3) the owner of the servient estate refuses to do so.

Consolidated Rail v. Lewellen – Abandonment (Termination)

· When given a right of way, it may be worded as an easement in gross and can be terminated through non-use and proof of intention to abandon.

· The intent can be shown through transfer to another.

El Di v. Bethany Beach – Changed Conditions (Termination)

· Doctrine of Changed Circumstances/Conditions: The surrounding area has changed to condition that they are no longer deriving intended benefit from the covenant.

· Watch for it being FSD and not covenant – With FSD, changed conditions are harder to prove because they are taking away property interest.

· Whether or not there can be damages under this equitable provision is untested ground.

· Most courts decline to use changed conditions to relieve a residential only servitude when land is on edge of residential and commercial.

· Rationale for changed conditions: 1) Restrictions will no longer be enforced when general character of community has changed so much that owners can no longer enjoy benefits of restriction; 2) For a long time, property owners within subdivision have acquiesced with result that character of land within subdivision has changed (waiver or abandonment)

Walton v. Jaskiewicz – Amendments
· Amendments to covenants in subdivisions must apply uniformly to all lots subject to the covenant.

D. Private Controls of Land Use: THE LAW OF NUISANCE

1. The Law of Private Nuisance 

· Unreasonable interference with the use and enjoyment of the property

· Different Categories:

1. Nuisance per se: Certain type of activity or use usually regulated by statute (firing guns within city limits).

2. Nuisance per fact/per accidens: Not automatically a nuisance and has to be looked at on a factual basis and weighing them to determine.

· Approaches as to when there is a nuisance:

1. Balancing/Utilitarian Approach: They put factors on one side (harm v. reasons). First Step – Is this construed to be a nuisance? Second Step – What do we do about it?

· FACTORS: Surrounding area; Zoning regulations; Who was there first; Change in surrounding land; Alternate way of doing that is not nuisance.

2. Threshold Approach: Does not use the benefit of the action – If the action causes sufficient harm or impact on adjoining landowner, it still could be a nuisance.  Common relief through injunction.

The Restatements
· Private nuisance is non-trespassory invasion of another’s interest in the private use and enjoyment of land.

1. The invasion: intentional and unreasonable or unintentional and reckless conduct or abnormally dangerous activity or condition.

· Intentional invasion: Acts for the purpose of causing it or knows that nuisance is resulting or reasonably certain to result from his conduct.

· Unreasonableness: Gravity of harm outweighs the utility of the conduct or harm is serious, and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible.

· Gravity of Harm: Factors – Extent of harm, character of harm, social value that the law attaches to the type of use or enjoyment invaded, suitability of the particular use or enjoyment invaded to the character of the locality, burden of the person harmed of avoiding the harm.

· Utility of Conduct: Factors – Social value that the law attaches to the primary purpose of the conduct, suitability of the conduct to the character of the locality, impracticability of preventing or avoiding the invasion.

· Unintentional invasion: 

· Those with property rights and privileges in respect to enjoyment of the land can recover.

Prah v. Maretti – Nuisance
· Common Law Doctrine of Ancient Lights: If landowner had received sunlight across adjoining property for a specified period of time, the landowner was entitled to continue to receive unobstructed access to sunlight through a negative prescriptive easement preventing the neighbor from obstructing.

· Building a home is not unreasonable use of land, but may still be considered a nuisance rarely.

· Options in cases like this may include buying the lot, gaining an easement, restrictions.

Crest Chevy-Olds v. Willemsen – Private Nuisance
· The court balanced the harm and utility of conduct and ability to feasibly compensate for injury. Restatement §826

· Common Enemy Doctrine: Surface water was a common enemy which each landowner was privileged to repulse, retain or divert even if some injury was caused to neighboring landowners.

· Reasonable Use Doctrine: Each possessor is legally privileged to make a reasonable use of his land, even though the flow of surface waters is altered thereby and causes some harm to others, but incurs liability when his harmful interference with the flow of surface waters is unreasonable.

Hendricks v. Stalnaker – Private Nuisance

· The unreasonableness of an intentional interference must be determined by balancing the landowner’s interests.

· There is not necessarily a wrong doing taking place is really an incompatible land use.

2. Remedies of Private Nuisance

Boomer v. Atlantic Cement
· Injunction is typical remedy.

· In this case, the court chose between injunction with postponed effect to give opportunity for technological advances or injunction conditioned upon payment of permanent damages (total economic loss to property present and future caused by the defendant).
· Most courts have moved away from injunction as necessary remedy in nuisance cases, only granting injunction where the act was not socially useful. 
· Many courts hold that permanent damages are ordinary remedy provided that the activity is socially useful. 
· When the company pays permanent damage, they essentially have purchased an easement.
Spur v. Del E. Webb
· Nuisance law is about INCOMPATIBLE land uses.

· This is also a public nuisance case (treated as municipality).
· At common law, “Coming to the nuisance” applies to plaintiffs who developed their land so as to create a land use conflict after defendant was in place. Someone who has merely acquired property after a nuisance exists has not come to the nuisance.
3. Public Nuisance
· The party being impacted is the public at large.

· This is enforced through government, i.e. air pollution

· An individual cannot assert action against; must be specially situated.

4. Subjacent and Lateral Support

- In some ways this is a form of nuisance.


a. Lateral Support
- Common law: The landowner cannot remove or change their elevation in a fashion that would diminish a minimal level of lateral support.  There was no lateral support claim if the house put on the land was too heavy and causes the fallout.

- All they have to do is leave enough support that the land stays up there by itself.

- Example: 1 landowner digs down and develops a cliff on the side of another’s property.  The 2nd landowner’s land caves in.

- This doctrine has changed a lot via statute and precedent.

b. Subjacent Support
- How much support we would need to keep the upper level of the land supported (usually in mineral rights and oil.

- The miners had to leave enough support to support the surface area, but just enough to support blackacre.

- This has also changed significantly via statute.

- The dominant estate may depend on the jurisdiction, i.e. in TX it is the mineral rights.

II. “Public” Controls on Land

A. Eminent Domain 

· The government can force property owner to sell property by condemning the property but they have to pay FMV (objective standard).

· The right to do this comes implicitly from the Fifth Amendment which states: “NOR SHALL PRIVATE PROPERTY BE TAKEN FOR PUBLIC USE, WITHOUT JUST COMPENSATION”

1. The Fifth Amendment
a. Private Property: Homes are certainly private property, but it may not be clear if a CC&R is. Some states consider them property and some do not. State law tells us if it is property or is not.

b. Taken: If it is private property and “taken” then the government has to pay FMV. The question arises often as to what constitutes a taking.

i. Regulatory Taking: The owner keeps the deed but the government regulates the use ad nauseum, i.e. you must use the property for public school.

c. Public Use: Something which benefit society and public can use. Under the federal standard, public use is whatever the legislature says it is as long as it is promoting the general health, safety and welfare.

d. Just Compensation: FMV at the time of condemnation taking into consideration what land could be used for. The government cannot downzone for mere reason of bringing the price down.  Most litigated cases involve just compensation. No sentimental value put to land.

Hawaii v. Midkiff - USSC
· “The public use requirement is coterminous with the scope of a sovereign’s public powers.” – The police powers are to protect public safety, health and welfare and most takings can be lumped in there somehow.

· There has to be some connection between the action being taken and the intended objective. The “rational relationship” does not have to be determined at time of taking – can be during litigation.
· The government must first possess the condemned land before distributing it.

· The states may prescribe stricter takings but they cannot override what the Fifth Amendment provides

· Most activity takes place at county or municipal level.


Newberry v. East Chicago
· There are 3 different ways to appraise valuation for just compensation

· Replacement Value: What is a comparable place selling for/ what would it cost to build that property.

· Income Method: If there is a rate of return on the property, then we look at income capitalization method.

· Newberry did not get compensated for their lease here because the court held that it was relieving them of payment of the lease.


Leeco v. County of Nueces
· A city cannot sell its FSD that was charitable donation for park use only because it would deter charity.

2. The Undivided Fee Rule

· Collectively, the FMV of the fee simple cannot be exceeded if more than one owns the property in component parts.

B. Inverse Condemnation

1. Background

a. Originally, state decides they want to obtain property and start condemnation proceedings.

b. Inverse involves something short of taking title but the party has gone so far in taking that it has been constructively taken which would require just compensation.

c. Less than FSA can be taken and there still be a taking.

d. When has it gone to the point of a taking? We don’t know until tested by court.

e. Inverse Condemnation: A cause of action against a government defendant in which a landowner may recover for a taking of his property under the 5th Amendment even though there have been no formal proceedings about eminent domain.

2. Takings

· A regulatory taking is possibly a taking if the following are present:

· Diminution of value (property is no longer profitable);

· Permanent physical occupation (too far);

· If title has been taken;

· Character of governmental action (physical v. regulatory);

· Expectation of investment (what you intended when acquired)

· It is not a taking when it is stopping a public nuisance.

3. Taking by Trespass

Pruneyard v. Robins – USSC

· Few states have allowed 1st Amendment protection under state constitutions. Some other states held that an owner of private property is not covered by free speech clauses of their constitution.

· The bill of rights restrains the state actors but the court held that shopping center was quasi-state actor because they bring the public in.

· In addition, where there is no interference with regular business or there is no unreasonable impediment to value or use of property, there is no taking without just compensation. 

· Under Marsh, a company town is a public town. 


Loretto v. Teleprompter - USSC

· A permanent physical occupation authorized by the government is a taking without regard to the public interests that it may serve.

· If a state authorizes trespass on property via permanent physical occupation, it is a taking.

· If a state authorizes temporary trespass, there is no taking.

· The just compensation was minimal ($1).


Nollan v. CA Coastal Commission - USSC

· Where there is a connection between the legitimate public purpose and the condition, there is probably not a taking.

· Where there is not a “nexus”/connection between the purpose and the condition, there is probably a taking.

· “Reciprocity of Advantage”: There may be a mutual benefit that can constitute just compensation as corresponding benefit to the burden imposed. 


Dolan v. City of Tigard – USSC
· There has to be a connection between the activity or legitimate public purpose and what their requirement to a permit is. (Nollan) The degree of the connection has been dealt with in a couple of ways:

· Direct Connection/Proportionality: Matching number for number, i.e. increases traffic by 500 cars and the condition decreases traffic by 500 cars.

· Dollar for Dollar Approach: Precise match, i.e. accounting type function.

· Generalized statement: i.e. the condition will aid in some way.

· Specific and Uniquely Attributable Test: The exacting burden is too much (something between direct connection and generalized statement. ADOPTED HERE

· The government’s authority to act has to have some relationship to the public purpose and is almost always going to be met.

· ROUGH PROPORTIONALITY: City must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development. (Moving away from rational relationship)

· NOLLAN TEACHES US THERE HAS TO BE A NEXUS AND DOLAN EXTENDS IT AND SAYS THAT THE NEXUS HAS TO HAVE A ROUGH PROPOTIONALITY TO WHAT IS BEING REQUIRED OF THE LANDOWNER.

4. Taking by Regulation


Penn Coal v. Mahon – USSC

· PA divided up estates into surface area, mineral estate and support estate.

· “A REGULATION IS A TAKING IF IT GOES TO FAR”

· A regulation is possibly a taking when: 1) There is diminution of value; 2) Permanent physical occupation; 3) Title taken.

· What is the denominator for diminution? DEPENDS.

· If every government regulation was a taking, government would not have enough funds for the diminution of value or administratively it would be a burden to tax.


Penn Central v. NY City – USSC

· An estate will not be divided into parts because severance is rejected. 

· A taking is to be determined by balancing factors:

· Economic impact of the regulation (won’t establish takings by itself);

· Character of the governmental action (physical invasion vs. legitimate land use control);

· Investment backed expectations (the property owner’s expectations to see how they are being interfered with);

· Existence of right to pass legislation (benefits all of society determined by legislature)

· TDR (Transferable Development Rights) – Transfer the unused development potential from one parcel to a different parcel OR it could sell those rights to the highest bidder.


Lucas v. SC Coastal Commission - USSC
· There may be no question of the authority to act within the police powers of the state, but there may be raised the issue of whether or not it constituted a taking.

· Compensation has been required in the following circumstances:

· Regulations compelling property owner to suffer a physical invasion of his property, independently how weighty the public purpose behind it.

· Regulations denying all economically beneficial or productive use of land.

· If a regulation takes 100% of the value and is not stopping common law nuisance, then there is a takings.

4. Takings in General

a. Taking Fee Title: Definite taking

b. If not direct:

i. PA Coal: Regulatory taking if the government goes too far.

ii. Loretto: Taking if there is permanent physical occupation.

iii. PN Central: Factors/Balancing Approach considering the diminution in value, character of government action, investment backed expectations and frustration of same, public benefit and public harm.

iv. Conceptual Severance: Denominator (support estate, air space, etc.) – Looking at the whole property would cause this to be rejected for certain.

v. Noxious Use: If the government is preventing a noxious use/ nuisance, then we don’t care as much what the impact on the property is because the owner never had title to a nuisance in the first place.

vi. Temporary Takings: The government is liable for just compensation for the period of time during the suit and may be obligated to pay if it is declared a taking.

C. Zoning and Land Use Planning

1. The Power to Zone

a. Authority to zone is police powers, but must be a legitimate objective.

b. There must be a rational relationship between the regulation and the legitimate objective.

c. As long as there is lip service to the legitimate objective behind the regulation, that suffices

Euclid v. Ambler Realty - USSC
· The application of zoning must include a rational relationship between the regulation and the police power.
2. Heightened level of scrutiny 

· If the ordinance (especially with equal protection claims) is directed to a suspect group (racial, religious, national origin) and treats them differently, the regulation will be looked at with greater scrutiny.
· Has to be more than run-of-the-mill objective (important state interest);
· Has to be the best way to achieve it (no other way to accomplish the objective);
· Has to have close connection between objective and regulation (also the least oppressive way of doing it);
· Has to impact on the fundamental interest delineated by Supreme Court.
· If the ordinance is directed on gender basis, we will apply an “intermediate level of scrutiny that fits between rational and strict.

· Needs to be more than run-of-the-mill interest
· Needs to be a pretty good way of achieving the objective.


Buzetti v. City of NY – US COA (Zoning limiting expression)

· Jurisdictions have struggled with the limitations discussed in Buzetti and taken 2 different approaches.

· Clumped them together in particular area

· Dispersed them amongst a number of areas

· The justification must be “genuine”, i.e. where gender is involved the reason for the regulation must be thought of prior to litigation.

· The statutory line has to be within constitutional limitations.

· Obscene Speech is not protected under 1st Amendment

· ONLY APPLIES TO THE GOVERNMENT



Delta v. Dinolfo – MI Sup Ct (Regulating relationships)



Anderson v. City of Issaquah – COA Wash (Regulating aesthetics)

· Nearly all decisions addressing regulation of aesthetics conclude that it is permissible as long as it is not arbitrary, but it tends to be viewed more closely than other regulations.

3. Racial and Economic Exclusion

Arlington Heights v. Metropolitan Housing – USSC (Exclusionary Zoning)

· Impact or effect alone is not adequate to violate equal protection clause of 14th Amendment, i.e. disparate impact does not violate 14th Amendment.

· The intent to exclude based on race, etc. has to be shown.

· Repeated pattern

· Disparate impact

· Departure from normal procedure

· The court did hold that this violated FHA, but not 14th Amendment.

· Mental handicap is viewed under intermediate level of scrutiny.



NAACP v. Mount Laurel – Sup Ct. NJ
· The welfare of the people of the state mandates housing and to zone in the way that you prevent housing for some groups violates.

· Builder’s Remedy: Court issues building permit to the builder when the town refuses.

· Zoning cannot restrict the number of bedrooms.

4. Spot Zoning

· Taking a particular parcel of land that is surrounded by like parcels and changing only that single parcel.

· Creating a small piece of property with restrictions on its use different from those imposed on surrounding property.

· The larger the tract of land the less likely it is to be challenged as spot zoning (size more important in urban areas).

· Factors considered: 

· Uses of surrounding property;

· Changing conditions of the area (developing trends);

· Prior use of the property (current zoning);

· Suitability and adaptability for various uses (what you did makes sense and is consistent with the comprehensive plan).

· Spot zoning does not relate to public health, lacks reasonable basis and is not consistent with comprehensive plan.



City of Eastlake v. Forest City – USSC 

· Conflict between legislature and the referendum

· Improper Delegation of Power of Authority

· Duty cannot be delegated to those not in legislature

· Agencies cannot be unfettered (grunt work only)

· Power still derives from the people and their taking it back is not improper.

5. Comprehensive Plans

· There are comprehensive plans to achieve certain objectives, i.e. how they envision the land use going forward.

· This is not set in stone.

· Rezoning: The landowner wants to change the current zoning and put the land to a different use.



Brevard v. Snyder – FL Sup Ct

· A landowner seeking to rezone property has the burden of proving that the proposal is consistent with the comprehensive plan and complies with all procedural requirements of the zoning ordinance.

· The burden shifts to the governmental board to demonstrate that maintaining the zoning requirements accomplishes a legitimate public purpose.

· Faisano Doctrine: Rezoning is quasi-judicial and we will hold to a stricter standard (FEW FOLLOW THIS).

6. Planned Unit Development

-
***

III. Housing Discrimination

A. Background

1. Civil Rights Act of 1866

a. Originally, this act was not construed to allow private enforcement but gained stature after Shelley.

b. It prohibits the discrimination on the basis of race.

c. It is broader than “race”, including Jewish.

2. Constitution – 14th Amendment (Equal Protection Clause)

a. Only applies to state actors

3. Fair Housing Act of 1968

a. This act is much broader than just race, including national origin, religion, gender, handicaps, etc..

4. 42 USC §3601-3631 (Codification of FHA)

a. §3603(b): Exemptions (Small time bigot/Mrs. Murphy Exemption)

i. Single family home sales or rental who does not own more than 3 units only to one sale in 24 months without the use of broker, agent or salesman and without advertisement.

ii. Rooms or units intended to be occupied by more than four families living independently if owner actually maintains and occupies one of such quarters.

5. The department of justice said it would not enforce against   roommate ads that preferred on sex.

6. The prima facie case for discrimination:

a. Members of racial minority

b. Applied for or were qualified to rent or purchase that property;

c. Rejected;

d. Opportunity to purchase remained open.

7. The burden of proof shifts to the defendant then to prove that their motivations were not due to race.

B. Remedies

1. Injunction by the government
2. Compensatory Damages: humiliation/mental anguish; losing bargain of the deal.
3. Punitive Damages
4. Specific Performance
5. Attorney fees
C. Other Issues
1. Racial Steering: The brokers only advise of availability in places they deem appropriate. (Not really a big deal today)

