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I Nuisance

A Types

1. Private

a. Per se – at all times and under all circumstances (ex: factory with really bad constant smell) Intent does not matter (very much like strict liability)

b. Per Accidens: an otherwise lawful use that becomes a nuisance by its location or the manner in which it is operated

1) must substantially interfere with use or enjoyment

2) some courts say it may need to be unreasonable

3) may be intentional/unreasonable, or unintentional/negligent or reckless

4) Gravity of harm

a) extent of the harm involved

b) look at the character of the harm, what type of harm, what is it causing

c) look at social value law attaches to that kind of use and enjoyment

d) suitability of use and enjoyment to the locale where the alleges violation occurred

e) burden on person harmed to avoid the harm

2. Public: an otherwise lawful activity that interferes with the public at large (not interfering with use of land itself, it just discomforts the public at large – public health or safety)

a. if it’s a public nuisance it is almost certainly a private nuisance

b. only have to intend what they are doing, don’t have to intend the harm

c. ex: air pollution, loud noises, houses of prostitution

d. usually a public official brings this type of suit

e. a private individual can only bring public nuisance is he shows a harm distinct from public at large (specific injury to his property) 

B. Remedies

1. Equitable Relief – going to equitable court, don’t have a remedy at law (no statute) – usually get an injunction

2. Damages

a. usually reflects the courts belief that the nuisance would not or should not abate

b. can award damages for past or potential harms, or until the nuisance abates (monthly amount)

c. Can grant injunction and demand indemnity at same time (injunction + Π pays)

d. Remedy you get depends on the facts you prove

C. Analysis

1. Liability Stage

a. Intention and Unreasonable act which interferes substantially with плΠ’s use and enjoyment

1) Traditional test (Morgan): look at the reasonableness of the Δ’s actions from the Π’s point of view (must do objectively)

a) would a reasonable Π consider this interference unreasonable?

2) Modern Test – social utility test

a) Examines the unreasonableness of the Δ’s actions and then balance the social utility of the Δ’s conduct with the harm to the Π.

i. if the Δ’s conduct outweighs Π’s harm, then the case is over – not unreasonable

ii. If the harm to Π outweighs the Δ’s conduct, then probably give damages, probably not an injunction b/c still social value.

b) will look at Π’s use to see if abnormally sensitive

2. Remedy stage

a. Traditional test: if nuisance found and there are substantial damages, then Π gets temporary damages and an injunction.

b. Boomer: Permanent damages granted, but not an injunction b/c the Π’s loss is small compared to the removal of the nuisance

c. Balancing equities: available defense to an injunction, not a defense to a legal remedy

1) Weighs the injury that would result to the Δ and public if injunction is granted against injury that is sustained or might be sustained by Π is injunction is denied.

2) Estancia: says Δ’s conduct must be strictly necessary in order to do balancing test

D. Possible Remedies

1) injunction + Δ pays

2) Injunction + Π pays

3) No remedy

4) Injunction + no damages

5) Damages, no injunction???

*lateral support: poses duty on neighboring land to provide support that neighbor needs under natural conditions – can be waived or expressly expanded/ when one person  owns surface rights, another owns below


E. Star cases

a. Morgan v. High Penn Oil: 

b. Estancia v. Shultz

c. Boomer

d. Spur v. Dell Webb

II. Easements: Interest person has in land in possession of another person 

· Owner Can Not Have an Easement in his own land (b/c by definition its an interest in someone elses

· Quasi-easement – owner may make use of portion of  land for benefit of rest of land

· Fall w.in statute of Frauds, so requires written instrument

· If you inherit or adversely possess it, you take with easement even w/o notice

· Notice:

A. Express

B. inquiry notice: should know to ask by type of neighborhood

C. Constructive notice (recorded on deed – you should know)

* Easement v license: easement is a right to use and usually not revocable, but a license is a privilege to use and typically revocable (remember Holbrook, Easement by Estoppel – license + expensive, reasonable reliance with knowledge of licensor)

A. Definitions

1. Affirmative (positive): entitles its holder to do a physical act on the land of another. 

2. Negative: enables easement holder to prevent the owner of land from making certain uses of that land    (remember that it does not get easement holder right to go on property – just keeps them from doing stuff) – can’t be created by prescription (usually express or maybe implied)

a. Hard to tell difference b/w negative easement and restrictive covenant – do analysis for both

b. Four typical categories (if not there, maybe covenant): light, air, lateral support, and water flow from artificial stream

B. Appurtenant: must attaches to a piece of land ; must have both dominant and servient estates. 

1. Must have dom and ser; granted to owner of land –

2. Benefits dominant and granted to individual as owner of land

3. Dominant & servient estates don’t have to be attached

4. Affirmative or negative

5. Benefit run to successors – intent is presumed

6. Burden runs if intended by parties to do so – so presumptively runs with land

7. Burden: Notice to BFP – must have either constructive or inquiry notice (bone fide purchaser is a person pays money for it – not if given or inherited or sell to for a dollar)

a. B/c it usually lowers the value of the land.

8. Dominant estate is assignable and divisible – easement extends to part and parcel – every inch, So if subdivided, extends to additional home owners.

9. Judicial preference for appurtenant (b/c in capacity of land owner)

C. In Gross: attaches to a person, only needs a servient estate

1. benefits individual or entity, but not in capacity of owner

2. servient but no dominant estate

3. Can be affirmative or negative

4. Benefits

a. Will run if owner intended

b. If are personal, usually not alienable

c. If commercial, presumptively alienable

5. Burden runs w/notice

a. will run to successive purchaser w/ notice

6. All presumptions usually overcome w/ express language

7. One stock rule: easements in gross are not divisible w/o the common consent of the owners – the Lutheran case.

D. Determinable

1. Can have easement with a condition just like an estate, so if breached, easement will be destroyed. (ex; easement to fish in lake as long as feed the fish)

E. Scenic: easement to keep area or overlook preserved (preserve open space)

F. Types: Ways to create easements

1. Express: (willard case) usually in writing in a deed or will.

a. By deed or will, signed writing by owner of servient estate (even if for less than a year)

b. Terms of conveyance normally control

c. Easement by reservation: grantor reserves a right for himself on land conveyed

d. c/l: not possible for an owner of land to convey that land to one person and to establish by the same deed and easement in third person.

e. Modern trend: permits such reservations when the grantor’s intent is clear, and when to do so would work no inequity upon the parties (especially if prior use)

2. Implication

a. Three elements: 

1) Severance from common: 

a) Arises when property is severed from common ownership (being divided so the owner is either selling part, or retaining part, or subdividing the property, and simultaneously selling pieces to more than one grantee)

b) When the parcel is severed, one piece becomes the dominant estate and the other servient

c) In gross can’t be created by implication b/c only has servient estate.

2) Must have unity of ownership

a) must have been a quasi-easement in favor of one portion of the property, and against another, while both were still under common ownership.

b) The use for which the implied easement is claimed existed prior to the 

Severance, and was apparent and continuous prior to severance. Apparent means knew or could have learned through reasonable inspection

3) Prior use existed

4)  reasonably necessary (convenient) (but if other options became available but would be hard to do or expensive, the owner doesn’t have to take options)

5) Scope: courts looks to use prior to the conveyance and what might reasonably be expected

b. Implied by grant:  (language that implies it – love for bob to fish on my lake) 

c. Implied by reservation: courts are less willing to find reservation by implication (b/c grantor writing deed and could make explicit)

3. Necessity: three elements (Othen v. Rosier) 

a. Use that becomes strictly necessary at the time of division

1) Division makes property landlocked

2) Doesn’t have to be pre-existing use prior to the severance

3) Most jurisdictions require strict necessity

4) “Strict necessity” may be construed as meaning a substantial impracticality or unreasonable expense (example may not be impossible but very expensive)

b. Original Common Ownership: at one time both the alleged dominant and servient estates had to be owned by the same person

c. Duration: only lasts as long as the necessity exists

4. Prescription: same as adverse possession except not exclusive. (use can’t be permissive)

a. Scope: limited to general pattern of adverse use (so that owner would not have objected to new use, just as he didn’t object to old use)

1) Increase in burden – greater the burden, the less likely the court will approve new use

2) Easement can also be enlarged by prescription (if use is different enough to give notice)

5. Estoppel

b. Permissive use (license)

c. Expensive reliance

3. Easement by Litigation: the Boomer case.  The court may allow a D to condemn an easement on P’s land if the remedy in a nuisance suit is an injunction conditioned on D paying permanent damages.  An easement to pollute someone’s land. 

4. Easement by custom: use from time immemorial, occurs impliedly when public uses land for long period (usually not in America b/c not here so long)

5. Easements by Public Trust Document

a. State hold title to navigable waterways and seashores

b. Derived from federal law, but left to state interpretation

c. Guarantees use for swimming, fishing, sun bathing, and recreation

d. Some courts have held there is also access through private property to get to public land

II. Covenants

A. Overview

1. Promises restricting land use

2. When promises restricting land use are enforced at law, it is called a covenant.  If breached, the remedy is money damages. 

3. When promise is enforced in equity, it is a servitude.  Relief is injunction or specific performance. 

4. American courts are willing to grant equitable enforcement of both affirmative and negative servitudes. 

B. Covenants vs. Contracts

1. Unlike contracts, promises running with the land are enforceable by and against people who never make them.

2. Property rights can be given but a contract right requires offer, acceptance, and consideration. 

3. Question whether covenant runs arises only when a person not party to the covenant is suing or being sued. 

C. 3 Types of Covenants

1. Restrictive 

a. Promisor promises that he will or will not do certain things with the land

b. For example: Single-Family residence

c. Generally, a Π will want an injunction. (Equity)

2. Affirmative

a. Ex: promising to maintain a fence; not restraining your use

b. Promise to pay money (Neighborhood dues)

c. Π will often try to enforce at law because he wants money damages

3. In Gross: Not enforceable against successors

D. Promisor vs. Promisee

1. Burden is always on promisor’s side

2. Benefit is on Promisee’s side

3. When the parties make mutual promises both parties are promisees and promisors. 

E. What is needed for a burden to run at law? 

→Checking what will be binding on promisor’s assignee

1. Privity of Estate

a. Both horizontal and strict vertical privity are required. 

b. When there is horizontal privity between A & B and vertical privity between A & A1, then privity of estate exists between A1 & B

1) Horizontal Privity

a) The relationship between original parties other than exchange of promises; example: a contract.  

b) Parties have to exchange some interest in land

c) Parties must have successive or simultaneous interest in the same land

d) Grantor/Grantee, Landlord/Tenant; Mortgagor/ Mortgagee

e) If A and B are neighbors and mutually promise to restrict land use, then no horizontal privity.  Just a promise.  If A & B do have a contract, they can enforce it against each other but not their successors.  

2) Vertical Privity

3) Relationship between original party and successor. 

4) A1 has to acquire entire interest from A. 

5) Adverse possessor and original owners have no vertical privity. 

2. Notice

a. Only for BFP

b. Inheritance or gift: no notice required

3. Intent: between original parties (A & B)

a. Intent can be expressed or implied

b. If have T/C but no expressed intent, intent is implied. 

c. If have expressed intent but no T/C, that will not give you T/C.  Not a mirror rule. 

4. Touches or Concern (T/C)

a. Courts will insist that some land be benefited from the promise. 

b. Won’t work in gross because there is no benefit to the land: is personal. 

c. The burden is going to diminish land value so corresponding land must have a benefit. 

d. Ex: uniformity of paint color: common areas benefited. 

e. Policy: allows courts to find a way to allow things they want and allow things they don’t want. 

F. What is needed for Benefit to run at law? 

→What is needed for it to be enforceable by the Assigns (B1)

1. More relaxed version of Vertical Privity
a. B1 would not have to succeed to the entire interest

b. Adverse Possessors will probably not have the relaxed version of vertical privity either. 

2. Benefit runs without notice. 

3. Intent

4. T/C
a. The benefit can run even though the burden does not. 

5. Horizontal Privity is usually not required. 

6. Ex: B-A for piano lessons 

7. Public Policy: benefits enhance the value of the land.

III. Equitable Servitudes (when want injunction rather than damages)

A. Creation: like covenant, writing still requires (with exception of reciprocal negative servitudes)

B. Enforcement

1. For Burden to Run

a. Intent: Assumed if T & C

b. Notice: actual, constructive, or inquiry

c. T & C:

d. No Privity  required

1) So, enforceable even if no horiz privity to create it

2) So adverse possessor subject to equitable servitudes (no vertical privity required either)

2. For benefit to run, only need to intend and T & C

C. Reciprocal restrictive covenants (negative servitudes)

1. Requires

a. Common scheme for development

1) Other lots sold with restrictions

2) Scheme in place before lots sold, and buyers told about it (so relied on it)

b. Notice of the covenants

1) Actual, constructive or (usually) inquiry notice

2) Lots sold before scheme started did not have notice, so not restricted

D. Equitable defenses to enforcement

1. Unclean hands

2. Acquiescence/abandoned (when waive restriction for someone else)

3. Estoppel (if Δ thinks restriction abandoned, acts on it expensively, or if ∏ waits to long to sue)

4. Changed Neighborhood conditions; if changed significantly since covenant created, probably can’t get injunctive relief (but court may give damages)

a. Zoning is evidence of change, but not dispositive

b. Doesn’t matter if surrounding neighborhood has changed, as long as subdivision is the same. 

c. Holdout: when only one landowner wants to continue to enforce, the court probably will if neighborhood not changed

5. Termination: 

a. Written release

b. Merger of benefited and burdened estates

c. Condemnation of burdened property (Wiseman likes idea of private condemnation)

6. When convenant conflict with zoning: the more restrictive use applies??

I. Takings Clause and land-use controls as implicit takings

A. 5th amendments taking clause: pirvate property can’t be taken for public use w/o just compensation – made binding on states thru 14th amend

B. Land-use controls: normally are not a taking requiring compensation

1. Howeverm if it so intereferes as to render property virtually worthless, then court may find an implicit taking

a. If so, court may 1) strike down regualation an enjoin gov’t fromenforcing it or 2) award damages to owner for his lost use or value

C. Taking/regulation distinction: if regulation is consistent with state’s “police power” then no compensation – even though value of property substantially diminshed

1. Legitimate state interest: land regulation must have legitimate ends

a. Broad range of gov’t purposes, including maintingg residential uses (zoning), preserving landmarks, protecting environment – avoiding nuisance

b. Must be more than rational relation????? B/w means and end????

2. Deprivation of all use: if regulation make land useless or valueless, then becomes a taking (ex: small parcel zoned residential and completely surrounded by industrial zoning)

3. Permanent physical occupation of property automatically is a taking (ex: probably, ordering easement across land to beach – Wiseman not for sure)

4. If diminution is value is extreme enough, might be a taking

5. Prevention of harm: taking not found where regulation is to prevent harm to others – nuisance

II. Zoning

A. Generally : main land-use regulation—usually don’t at the  local, municipal level, w/ “police power” (to act for general welfare), which is delegated by state to muni (except in GA)

1. Use zoning; municipality is divided into districts in which only certain uses are permitted (residential only, commercial, etc)

2. Area zoning (Density controls): other zoning is to control density of population or construction – minimum lot size for homes, minimum set-backs, min. footage, and height limits.

B. Legal limits on zoning: 

1. Constitutional provisions may limit

a. Takings clause (5th amend) – if zoning regulation is so overreaching that it deprives the owner of all economically viable use of land, or not related to public purpose, zoning will be treated as a taking

b. Procedural Due Process ( 14th amend): for zoning that is administrative rather than legislative (granting of variance or special-use permit for particular property --  an owner is entitled to a hearing, impartial tribunal, and explanation of gov’t decision

c. Substantive Due Process: zoning must bear a rational relation to a permissible state objective (ex; can’t define family so as to exclude extended families)

d. Equal Protection (14th): A zoning law that is adopted for purpose of excluding minorites will trigger strict judical scrutiny (???????) and wil probably violate Equal Protection 

1) But must prove the purpose is racial descrimination – not merely the result 

2. Aesthetic zoning: Most courts say aesthtics may be a factor in zoning, but probably not the only factor

a. Most muni’s justofy by saying to protect proeprty values

C. Administration of zoning: 

1. Governmental bodies involved in: 

a. Zoning code enacted by municipal legislature (town council)

b. Board of zoning appeals:  (or board of adjustemtn) may award or deny variances and hear appeals  from enforement of zonign laws

c. Planning or zoning comission: apoointed to advice the local legislature on contents of zonign code

2. Variances: almost all zonig codes have provision for relief in particular case

a. Requirements (usually)

1) Denial would be unneccessary hardship to owner

2) Problem is unique to owner’s lot

3) Variance not inconsistent with overall purpose of ordinance or inconsistent with gernal welfare

3. Special Uses: Usually for things like private school, hospital and churches – not permitted as a right, but upon discretion of zoning board – however, usually no showing of special hardship has to be made

4. Conditional zoning: zoning of particular parcel subject to owner’s agreement to comply with condition to protect neighbors

5. Non-conforming uses: when ordinance enacted or changed, some pre-existing uses might become banned,

a. Most ordinances allow either

1) A substantial period within which he may continue his use (amortization period)

2) Let him continue that use indefinitely (but without rebuilding or changing)

b. Would be due process violation to not give at least substantial time to phase out?

D. Exclusionary zoning: use of zoning to exclude certain types of people and uses – particularly racial minorities or la w-income people.

1. Examples: Tight restriction on allowable housing – large lots, large houses, ect – bans on mobile homes or publicly-subsidized housing – to keep out poor people (an on average, blacks)

2. Equal Protection law: best chance of success to argue discriminating on base of race or national origin  -- since these are suspect classes (stricter judicial scrutiny)

a. Claim that discriminating against poor probably won’t succeed b/c poor isn’t a suspect class

b. Effect v. purpose: must show purpose was racial or ethnic descrim – not merely effect

c. Π will probably only win if court applies “strict scrutiny” – which will probably only happen if court believes purpose of  zoning was to discriminate on racial  or ethnic grounds

d. Standing requirements for federal court are difficult, require π to show:

1) Zoning rules have prevented particular project from particular land

2) And that π would probably become a resident if zoning changed and project built

3. Federal Statutory suits: can attack zoning in federal court based on statutes – especially FHA

a. Effect v. purpose: In FHS suit, π only has to show discriminatory effect (not purpose). Then the burden shifts to the town to show legitimate governmental interest, rather than discriminatory ones

4. State Case Law:  some states have held by case law that zoning may not exclude  the poor

a. New Jersey:  court finds property rights are fundamental under state constitution

1) Mt. Laruel cases: NJ held towns must allow it’s ”fair share” of regions demand for law and middle-income housing. 

2) So, not only can zoning not be used to exclude poor, but muni’s must take affirmative action to provide housing for the poor.(site-specific relief, cooperation w/ federally subsidized housing)

III. Regulation of Subdivision and Growth

A. Subdivision regulations:  detailed requirements for sewers and roads

B. Growth control: regulate rate of growth, or sequence in which parcels are developed

1. Generally upheld: as long as reasonable. 

2. Ex; prohibiting residential construction until infrastructure in place first

IV. Eminent Domain

A. Generally: the power of gov’t to take private property for public use 

1. Confines set by 5th Amendment – “Nor shall private property be taken for public use without just compensation”

2. Power usually invoked through condemnation proceedings

3. Inverse condemnation: when gov’t makes use of private land without condemning the owner can seek a forced sale

B. Public Use: gov’t can’t take property, even with compensation,  for private use – but there is substantial controversy about what creates a public use

1. Construed broadly – So long as ends is a conceivable public purpose and the means are rationally related

a. Thus, even if the transfer is to a  private owner, the ED will be upheld is promoting a public purpose

b. Gov’t does not have to possess or use the property at any point of the taking

2. Urban Renewal: can be a public use even though resulting project is operated by private company for private use, and even though condemned area is not a slum

a. Bolstering the economy and providing jobs sufficient for public purpose

3. Property taken need not be slums for urban renewal

C. Just Compensation: 80% of fair market value at the time of taking

1. Market value based on highest and best use (under current zoning)

2. Personal value not compensated

a. Even though b/c of property owners unusual needs (wheelchair) replacing might cost more than market value, he is only entitled to market value.

	Level of scrutiny
	Affected Class
	End/means

	Highest
	Suspect: race, religion,  national origin, alienage – constitutional violation of fundamental rights
	Compelling/necessary or narrowly tailored to achieve the end

	middle
	Quasi-suspect --  gender, illegitimacy
	Important/substantially related

Clear and substantial (takings)

	lowest
	Not suspect: disability, sexual preference, age, family, wealth based (lowest level of scrutiny)


	Permissible, rationally related

Imaginable/ conceivably related

Legitimate/rationally related (takings)


	
	Police power
	

	Statutory
	Sszea/FHA
	

	Constitutional
	4th, dp, 5th takings
	Euclid, nectow


	Due Process Analysis
	

	Legislation which interferes with fundamental rights
	Given highest level of scrutiny (compelling/necessary)

	Everything else
	Lowest level of scrutiny
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