Torts I Exam Review Fall ‘02: Timmons

Torts: Professor K.C. Timmons, kctimmons@gsu.edu
Fall ’02 GSU College of Law

Purposes of Tort Law:

· Avoid Social Costs of Accidents; Loss of use of property

· Safety has costs as well – it is unreasonable not to take a safety precaution when that caution is less costly than the potential cost of the potential injury

· Collection of rules that leads to the efficient 

· Cheapest Cost Avoider: D should be liable if D could have avoided the harm with less cost than P

Strategy:

· Identify heavier percentage questions first – answer them first

· Read Question First, then Fact Pattern

· If question asks to identify claims:

· Identify causes of action for each P professor asks for

· Which Intentional Torts?

· Battery, Assault, False Imprisonment, Trespass to Land, Trespass to Chattels, Intentional Infliction of Emotional Distress
· Where the elements present? What facts in the fact pattern illustrate that?

· Defenses to these torts

· Consent, Self defense/Defense to Others, Defense of Property, Recovery of Property [fresh pursuit], shopkeeper [false imprisonment]
· Public & Private Necessity

· What damages? How to rebut the defenses from the other side.
· Which Negligence Torts?

· Duty implied – was it breached, was there causation, damage

· Reasonable prudent person standards, reasonable care
· Learned Hand = B < PxL [cheapest cost avoider]
· Negligence per se

· Did the violation of the statute create negligence?

· Was the victim part of the class?

· Was the harm the type being protected from or trying to prevent?
· Res Ipsa Loquitor
· Insufficient evidence of the act by D for P to state a claim

· Would not have happened if no negligent act – it speaks for itself
· Instrumentality under exclusive control
· No multiple Ds unless the medical exception – unconscious
· Causation in Fact/But-for Causation
· Toxic Exposure, Multiple Sufficient Causes, Medical malpractice caused other injuries or reduced chance of survival
· More likely than not

· Use to defeat a motion for summary judgment – get the case before the jury – reasonable jury could possibly conclude causation
· Defend by showing another “possible” cause of the injury or challenge the credentials of the expert witness (if it even is an expert)
· Proximate Cause (after But-for Causation proved)

· Was D’s action a “Substantial Factor” in creating the injury? Must be foreseeable & extraordinary
·  Where to draw the line in liability
· Was there an intervening force to destroy proximate cause?
· Was the kind of harm reasonably foreseeable?

· Eggshell Skull Rule/Defense

· Always work to find the intervening cause to destroy proximate cause – for either side
INTENTIONAL TORTS:
Intent required for all intentional torts: Needs to show EITHER purpose OR knowledge (with a substantial certainty) to a substantial certainty that a harmful contact would occur

· Purpose of showing of knowledge

· Doctrine of Transfer

· Trespassory in Nature
· Torts of Trespass: Battery, Assault, Trespass, Trespass to Chattels, Trespass to Land, False Imprisonment

· D’s mistake of identity

· Defenses

· Children and mentally ill are liable

· Good Faith Mistake: Ranson v Kittner (neighbors shoot dog by accident because they mistook it for a wolf) if the intent to do something results in a mistake that results in a tort, then they are still liable to P since it does not negate intent

Battery
· Contact

· With items so connected w/person that they are regarded as part of person

· Intent is intent to cause the contact, not the intent to cause the harm

· Must be harmful or offensive

· Will not be held harmful or offensive if a reasonable prudent person (RPP) would not see the contact as harmful or offensive, but as a socially acceptable form of contact
· Examples:

· DEFINED: Intentional infliction of a harmful or offensive contact with the P. Therefore, the D must do the following:
1. Must Act

2. Must be Intentional – no contact is intentional if it is not the result of an intentional act
3. Must cause a contact

4. Intended contact must be either harmful or offensive to the victim – the intent of the act must be to do something harmful –OR- realize that such a contact would be substantially certain to cause such a result
· Transferred Intent: Same as normal battery, but a third-person was injured when D had the intent to hurt P1, but ended up hurting P2 instead 

· Crucial to distinguish between the intent to cause the contact, not the consequence; D is liable for all resulting consequences of their battery

· Hypos: Ask – Action? Intentional? Contact? Was it harmful or offensive?
· Hot shot driving but hits a skid of ice and car hits someone = no battery, no intent to cause a harmful contact
· Argument and D shoves P, P slips on ice and falls over, injured = battery, intentional contact, offensive
· Boyfriend gives girlfriend a hug which is a normal thing for them but they slip and fall and she is injured as a result = no battery, hug [action] not harmful or offensive given a RPP of girlfriend’s nature

· After the fall above, boyfriend tries to help girlfriend up against her expressed wishes = battery, he knew contact would be offensive

· Prince Charming Kisses Sleeping Beauty = battery, regardless of their relationship – if a RPP in the position of Beauty would find offensive, see Mohr v. Williams where patient was expecting surgery on one ear but received surgery on another ear
Assault
· Right to be free from apprehension of unwanted contact

· Apprehension of an imminent [no significant delay] battery

· Intent to cause apprehension of imminent battery

· Transferred intent also suffices

· Whether a reasonable person would have apprehended
· Apparent present ability – even if it would not have happened [pointing a toy gun @ someone who does not know it is a toy but believes it is a real gun] 
· Threats for the future are not assaults but imminent ones are battery

· Conditional threats are generally not assaults
R2d of Torts §21:
1) Act with intent 2) to place victim in apprehension of a harmful or offensive contact or to make such a contact, and 3) the victim must reasonably be placed in apprehension of such a contact.
Hypos:

· Ice skater practicing, someone loosens a banner, intending for it to hit skater, but it misses and skater only realizes after the fact = no assault, while post hoc awareness may be disturbing, it does not include the factor of fear of imminent danger because she did not see it coming
· D takes P’s dog and threatens to harm it, P is shocked and traumatized = no assault, no fear of touching of the person, but could be trespass to chattels
· Skater is concentrating on routine while someone aims to drop a banner on her, she sees it just in time and skates to safety = assault, because intent and victim was able to apprehend and fear the contact, and the touching was intended to be harmful
· Same as above, but skater was hit but not injured = battery and assault because presence of action, intent, contact, harmful, and apprehension by victim
False Imprisonment
· D intentionally restrains or causes restraint of P

· Most Js must be aware of confinement, in other Js P must have been aware or suffer physical injury as a result
· Moral persuasion is not enough to constitute restraint

· Physical barriers, threats of force, submission to apparent authority; no reasonable means of escape
· D has a duty to provide P a means of leaving
· The intentional infliction of a confinement.

· Intent: P must show that D either intended to confine him, or at least that D knew with substantial certainty that P would be confined by D’s actions. The tort of false imprisonment cannot be committed merely by negligent or reckless acts. (Example: D, a shopkeeper, negligently locks the store while P, a customer, is in the bathroom. This is not false imprisonment, since D did not intend to confine P.)

· “Confinement”: The idea of confinement is that P is held within certain limits, not that she is prevented from entering certain places. (Example: D refuses to allow P to return to her own home. This is not false imprisonment — P can go anywhere else, so she has not been “confined.”)

· Means used: The imprisonment may be carried out by direct physical means, but also by threats or by the assertion of legal authority.

· Threats: Thus if D threatens to use force if P tries to escape, the requisite confinement exists.

· Assertion of legal authority: Also, confinement may be caused by D’s assertion that he has legal authority to confine P — this is true even if D does not in fact have the legal authority, so long as P reasonably believed that D does, or is in doubt about whether D does. (Example: Storekeeper suspects P of shoplifting, and says, “I hereby make a citizen’s arrest of you.” Putting aside whether Storekeeper has a privilege to act this way, Storekeeper has “confined” P, if a reasonable person in P’s position would think that Storekeeper had the authority to make such an arrest, even if under local law Storekeeper did not have that authority.)

· P must know of confinement: P must either be aware of the confinement, or must suffer some actual harm. (Example: P is locked in her hotel room by D, but P is asleep for the entire three-hour period, and learns only later that the door was locked. This is probably not false imprisonment.)

· Defenses

· Merchants have a privilege to detain a person if they have reasonable grounds to believe that the person may have shoplifted

· Must use reasonable measures to detain

· Can only detain for a reasonable time
· Reasonable grounds – an objective test

Intentional Infliction of Emotional Distress
· Intentionally caused emotional distress

· Conduct extreme and outrageous

· A reasonable person would feel this way
· If one in power over another uses their power to inflict the distress

· Definition: This tort is the intentional or reckless infliction, by extreme and outrageous conduct, of severe emotional or mental distress, even in the absence of physical harm.

· Intent: “Intent” for this tort is a bit broader than for others. There are three possible types of culpability by D: (1) D desires to cause P emotional distress; (2) D knows with substantial certainty that P will suffer emotional distress; and (3) D recklessly disregards the high probability that emotional distress will occur. 

· Transferred intent: NOT USUAL: The doctrine of “transferred intent” is applied only in a very limited fashion for emotion distress torts. So if D attempts to cause emotional distress to X (or to commit some other tort on him), and P suffers emotional distress, P usually will not recover.

· Immediate family present: The main exception is that the transferred intent doctrine is applied if: (1) D directs his conduct to a member of P’s immediate family; (2) P is present; and (3) P’s presence is known to D. 

· “Extreme and outrageous”: P must show that D’s conduct was extreme and outrageous. D’s conduct has to be “beyond all possible bounds of decency.”

· Mere insult is not enough – must be outrageous

· Outrageous conduct me be inferred if Δ knew of Π susceptibility. 

· Example: D, as a practical joke, tells P that her husband has been badly injured in an accident, and is lying in the hospital with broken legs. This conduct is sufficiently outrageous to qualify. [Wilkinson v. Downton]

· Actual severe distress: P must suffer severe emotional distress. P must show at least that her distress was severe enough that she sought medical aid. Most cases do not require P to show that the distress resulted in bodily harm.
Trespass to Land

· Every intentional unauthorized entry is a trespass

· Only intent requirement is intent to go on the land
· No damage required, only invasion of owner’s exclusion possession of property
· If someone were pushed and fell into someone’s land = NO trespass

Trespass to Chattels
· Trespass to chattels - possession of a chattel (can be an intangible item, i.e. a computer network) affected (not ownership) for a period of time with damage to chattel, no nominal damages allowed

Elements of trespass to chattels

Restatement 218

· Dispossess other of a chattel OR

· Chattel is impaired as to condition, quality, value OR

· Possessor deprived of use of chattel for sub. time OR

· Bodily harm is caused to the possessor OR

· Harm is caused to some person or thing in which possessor has a legally protected interest

· Voluntary act (Intent)
· Without authority
· Interferes with the chattel by:
1. Intermeddling - Intermeddling/impairing with the chattel’s value, quality or condition (actual damages must be shown)
2. Dispossession - Depriving owners use of chattel for a substantial amount of time (no actual damages need be shown, can get rental value)
3. Causing harm to anything in which the possessor has a legally protected interest
4. Must have substantial and actual damages
5. Can have transferred intent

DEFENSES TO INTENTIONAL TORTS
Consent

· Expressed or Implied

· Apparent or acted in such a way that reasonable person would think D consented; O’Brien v Cunnard S.S. Co. where P received vaccination prior to entering US – stood in line, watched others receive vaccination and held arm out to receive shot – ct held doctor was “justified in his act, whatever her unexpressed feelings may have been. In determining whether she consented, he could be guided by only her overt acts and the manifestations of her feelings.”
· Consent to Medical Treatment
· Consent in operation can only be implied in endangered situation of patient
· Consent to one touching cannot imply consent to another touching – one operation does not grant operation to do another operation
· Consent by fraud is not consent

· If fraud is of collateral matter it does not invalidate consent
· Consent by minors or disadvantaged classes

· Legislation in place to protect this class of persons from their own minority

· Consent by minors for intercourse does not bar minor for suit of battery – minor is incapable of making such a decision of whether to engage in such conduct

Self Defense and Defense of Others

· Privilege to forestall an impending battery, not to retaliate for prior ones. 

· Privilege to use self defense turns on the victim’s reasonable belief that force is necessary, even if, in fact, it is not.

· Can use reasonable defense of self or others

· D reasonable believes force is necessary if imminent or ongoing battery

· Limited to reasonable force – deadly force is only reasonable if victim reasonably believes they are threatened with deadly force – or – some Js want to see retreat before use of deadly force
· Once the threat of battery is gone, the defense of self-defense is over

· Limited to amount of force necessary to protect oneself from serious bodily injury

· Only authorizes the use of self defense for imminent battery or one in progress and not for future threats of battery
Def of Property

· Deadly force is not allowed

· Deadly can be used if D gives P clear warning (minority view)

Privilege of Recovery of Property

· Only when D is in fresh pursuit
· Prompt & persistent effort
· Force reasonable under circumstances; deadly force is not permissible
Shopkeeper Privilege

· Reasonably believes D took chattel unlawfully

Necessity
Privilege of Public Necessity
· Public rather than private must be @ stake

· D must believe it is necessary

· Action must be reasonable response to that need

Privilege of Private Necessity
· Only when D is threatened or reasonable threatened with harm
· Threat is reasonable in light of threat

· D is privileged but D must compensate P for any harm done to P’s property

Negligence

Duty

· Often there is no issue whether duty exists

· Duty to use reasonable care – by everyone, to everyone
Breach

· Failure to use reasonable care

· Reasonable care depends on foreseeability

· Probability of likelihood that some injury will occur
· Gravity of the injury that could occur

· Cost of precautions

· Learned hand – failed to use reasonable care if Burden < probability * [gravity of] loss :: B < PxL
· It is unreasonable not to take a safety precaution if the cost is less than the probable accident

· Determine who is the cheapest cost avoider

· Depends on who had more transaction costs or information costs
· Standard of Care of Reasonable Prudent Person
· Under the circumstances
· Objective standard

· To have knowledge that the RPP would have

· Evidence of custom

· Evidence of industry practice

· No conclusive

· Emergencies
· Still one of RPP under circumstances, it is relevant that it was an emergency

· Applicable to children

· Act as a reasonable child of like age, experience

· Exception = held to adult standard if engaged in adult activity, engaged in abnormally dangerous activity
· Social utility in encouraging children to engage in childlike activity; should not have the same burdens adults have
· Physical Disability

· RPP having that disability

· Mental Disability

· Not taken into account in evaluating reasonability
· Professionals
· Conduct ordinary, competent prof in that industry

· Objective standard

· Not modified by particularly training, unless prof holds themselves out as a specialist

· Custom is that they are held to higher authority

· Prof negligence – customary standard is determinative

· Errors of judgment do not take Ds conduct outside standard of care

· Medical Malpractice (see also Causation in Fact)
· P must establish D did something or neglected to do something recognized as a standard (generally the national standard procedure)

· Established by affirmative evidence

· Established by expert testimony

· Unless a layperson could see it that way

· Majority of jurisdictions determine standard of care based of ordinary competent prof in similar community in similar circumstances, or national standard of care

· Informed Consent
· Possible basis of claim of medical malpractice

· Physician has a duty to inform patient of risks, etc. of treatment

· Did P fail to disclose details

· Or Patient-focused standard in minority of jurisdictions, failed to disclose what the ordinary reasonable patient would want doc to disclose material risks that would affect patient’s judgment

· Must also prove causation and injury to satisfy Informed Consent
· Must show Patient would not have done the surgery

· Patient was injured because of submitting to treatment

· Objective Standard

· Non disclosure would have affected decision of reasonable patient

· Subjective

· Non disclosure affected decision of this patient

· Conflict of Interest
· Failure to disclose personal interest in patient’s treatment
Negligence Per Se

· Negligence set by statute: If someone violated the statute, then does negligence follow from that action?

· To be applicable
· P must be a member of the class intended to be protected by legislation

· Type of harm suffered by P must be of the kind the legislature was trying to prevent

· Legislation must otherwise be appropriate

· Disproportionate to seriousness to conduct

· What the statute applicable?

· What is the effect in the jurisdiction?

· Conclusive evidence of negligence

· Negligence Per Se w/excuses
· Must find D breached unless they have an excuse defined by ct

· Presumption of Negligence

· Jury must find breach unless they find it was reasonable for D not to comply with statute – no set list of excuses

· Evidence of Negligence

· Whether D’s conduct was reasonable

· D didn’t comply w/statute
Res Ipsa Loquitur
· P past directed verdict and get case to jury where no evidence of a specific act by P

· P does not know exactly what happened (unconscious during surgery & injured during)

· Fact of occurrence is enough for reasonable jury to infer negligence – directed verdict should be denied

· Requirement to apply
· Accident is of a kind that would not ordinarily occur in absence of negligence
· Instrumentality was under exclusive control of D

· Or the thing that caused accident must have been under D’s exclusive control or more likely than not

· Cannot be invoked by multiple Ds 

· No one D was under exclusive control of instrumentality

· Exception – p receives unusual injuries when unconscious during medical procedures; ct shifts burden to Ds [Ybarra v. Spangard]

· Procedural Effect
· Majority Rule:

· Only permits inference of negligence by jury

· Minority Rule:

· Presumption of negligence, D must rebut the presumption
· Presumption of negligence shifts burden to D to show he did not cause harm (51% of the evidence)
Causation In Fact
· Decided using the idea of “But For” causation
· But for the D’s negligence would the injury to P still have occurred?

· P must show more likely than not
· P is unable to establish but for, then claim will fail, unless:
· Alternative ways to prove
· Medical misdiagnosis of P’s condition reduced chances of survival, but chances of survival were less than 50% [damages will be 50% of overall damages]
· Reasonable jury could conclude that Ds negligence was a substantial factor

· Loss of Chance Approach: Value damages in proportion with loss of chance

· Cases of Toxic Exposure [ e.g., DES cases]
· Statistical evidence is often the only info avail

· More than double approach – likelihood of getting sick is more than double

· Increased risk of developing disease
· DEFENSE is that a correlation is not a conclusion, even if, it cannot be proved that it was the case in P’s situation because cancer is indiscriminate and in the general population it happens to most anyone
· To get the case to the jury and link P’s disease to the exposure, show some specific symptom which is different from other types of symptoms; D’s chemical is directly related to P’s disease

· Multiple Sufficient Causes 
[e.g., two fires broke out, one natural, one by D, then P’s property burned]
· Neither action was a sole cause

· Either fire would have caused the damage
· Substantial Factor Test

· Two causes combined – either alone would have caused damage – both will be liable

· Which party caused the harm?

· If only 1 D caused the harm and P cannot figure out who caused the harm, then both are jointly and severally liable [Summers v Tice – Hunting accident]
· Substantially similar acts, only 1 of which caused Ps injury, burden shifts to D
· Difficulty in determining harm
· DES – market share liability determination
· Defenses:

· Defendant need not disprove causation, but provide other “possible” causes of the plaintiff’s injury

· D can challenge the credentials of the expert witness
Proximate Causation: First - Must show Causation in Fact
· About policy to limit range of liability; reduce undue burden
· Only happens when we have already found causation in fact/but for causation
· Should liability be imposed, or should we draw a line to stop the range of liability

· Substantial Factor Test: 

· If multiple Ds are part of the injury (fire of unknown origin) the liable party is the one which can be found to have been a “substantial factor” in creating the injury/damage

· What terms do courts use and factors do they consider

· Usually a jury issue

· What is the language used to argue this principle

· D is not liable for remote and unforeseeable consequences

· Exception: Thin Skull Rule

· If foreseeable that act will cause an injury, then D will be liable for the injuries stemming from that act; D must take P as he finds him
· DEFENSE: Vast majority of Ps don’t have ____ condition.
· If the harm was directly caused by D negligence w/o intervening force, then there is proximate causation
· More Likely than not

· Reasonable Foreseeability of the Kind of Harm

· If the kind of harm the type that was reasonably foreseeable

· Social utility of Ds activity v. potential gravity of injury

· Does not depend on the manner in which the harm was brought about
· Whether D @ time of act, could he foresee the risk that would harm the P

· Unforeseeable Ps

· Should be handled under Proximate Cause and not Duty

· Intervening Causes
· When they break the chain of events causing Ps injury
· When it was not foreseeable or extraordinary – it is superceding and thus destroys proximate cause
· If the risk is the same risk that made Ds conduct breach it is not a superceding act

· Found to be Superceding only some of the time

· Acts of God

· Intentional or Criminal Acts of 3rd Parties

· Suicide

· Irresistible impulse = proximate cause

· Voluntary Action

· Not superceding if it was an act of rescue

· Rescue are foreseeable

· Public Policy
· Social Hosts

· DES Grandchildren

Duty

· When is it worth discussing duty? It is always present under RPP standards.
· Decisions about public policy to limit scope of liability

· General Rule

· If a person acts, he has a duty to use reasonable care
· Exceptions

· Unforeseeable plaintiffs – no duty owed
· Some in contracts – where 3rd party is not in privity of contract w/professional
· Pure Economic loss – not connected to injury of Ps body or property

· If a person does not act, no duty exists

· Exceptions

· Special relationship between P and D
· Dangerous instrumentality controlled by D

kctimmons@gsu.edu 
Monday Dec 9 @ 1PM

Format:

· 1 or More Issue Spotting Essay Questions
· Who can we sue? 

· Make arguments on both sides

· Analysis

· Application of Law to Facts
· Weighs most heavily on:

· Issue

· Rule

· Analysis
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