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Torts I

I. Introduction

A. Tort Defined

1. A civil wrong, other than a breach of contract, for which the law provides a remedy.

2. Different than criminal – Civil is a wrong committed against an individual.  Criminal is a wrong committed against society.

3. Tort damages are monetary.  Criminal damages are punishment.

B. Types of Torts

1. Intentional

2. Negligence

3. Strict liability

C. Fundamental question is who should pay when an individual is injured?

D. Two main purposes of tort law

1. Compensation of victims.

2. Deterrence of injurious conduct.

E. Developed to avoid “self-help” vigilantism. 

F. Tort law is a legal response to society’s understanding of just ways to compensate victims of injurious acts.

G. Tort law is concerned with physical and mental/emotional injury.

II. Development of Tort Law

A. Strict Liability - If an injury is caused by a person, they must compensate the victim.

B. Liability based on fault.  If an injury can be proven to be not the fault of the person who committed it, they should not have to compensate.  Weaver v. Ward.

C. Liability based on negligence.  If someone is injured when one fails to act with due care, the negligent party must compensate the victim.  Brown v. Kendall.

1. Standard of ordinary care – what a reasonable, prudent person would exercise in carrying out an act.

2. Most tort law involves unintentional injury and is governed by negligence.

D. Volitional Act – Cannot hold someone liable for an act which they are not conscious of.  

1. Fainting while driving vehicle where someone is injured.  No liability.  Cohen v. Petty.

2. Could be liable if proven that driver did not act appropriately to prevent injury to others (i.e. knew had fainting history, failed to take meds, etc.)

E. Strict Liability for Inherently Dangerous Acts

1. Blasting company held responsible for damages occurring as a result of their blasting.  Spano v. Perini.

2. Policy is to allocate costs of dangerous activities that promote good of society – Companies will charge more for blasting services and will spread costs to society.  An individual should not have to bear cost of dangerous activities.

3. Injuries resulting from non-inherently-dangerous activities should not be subject to strict liability.

a. Auto accidents – Difficult to administer effectively and would not want to spread costs to society for accidents involving individuals.  Hammontree v. Jenner.  

III. The Litigation Process

A. Plaintiff files complaint.

1. Defendant may file motion to dismiss on grounds that there is no cause of action even if facts are true.

B. Defendant answers and may raise affirmative defense and/or counter-claim.

C. Discovery Process – Depositions, interrogatories, evidence gathering to determine is enough evidence exists for a case OR if there are disputes as to facts.

1. Motion for summary judgment – P or D may ask for summary judgment based on evidence discovered.

D. Trial

1. Motion for directed verdict – Used by either side if other side fails to prove case.

E. Case to Jury – Jury instructions given in regard to burden of proof and legal rules that must be applied.

F. Jury Verdict

1. Motion for Judgment Notwithstanding the Verdict (Judgment N.O.V.) – Losing side asks judge to set aside jury verdict and make a ruling based on appropriate law.

2. Motion for New Trial – Losing side may request new trial if there was error.

3. Appeal – Either party may appeal judgment.

IV. Intentional Interference with Person or Property (Intentional Torts)

A. Intentional Torts

1. Assault

2. Battery

3. False Imprisonment

4. Intentional Infliction of Emotional Distress

B. Plaintiff has burden to prove tort occurred and damages resulting from tort.

C. Meaning of Intent

1. Intent Defined

a. Desire for certain consequence to occur as a result of an act (Acting with purpose), OR

b. Substantially certain knowledge that a consequence will occur as a result of an act.

2. Child had substantially certain knowledge that a woman would fall to the ground if he pulled the chair out from under her.  Garratt v. Dailey.

3. Continuum of Intent

a. Negligence – Low end of intent.  A consequence is reasonably foreseeable to occur.

b. Recklessness – Highly likely that a consequence will occur.

c. Knowledge Intent – Acting with a knowledge to a substantially certainty that a consequence will occur.

4. Intent is satisfied when defendant acted with PURPOSE to cause <INSERT TORT HERE> OR the defendant had KNOWLEDGE TO A SUBSTANTIAL CERTAINTY that <INSERT TORT HERE> would occur as a result of their action.

5. Must distinguish intent to cause tort from consequence of the tort.  For example, one would have intent to commit battery if you intended to cause a harmful or offensive contact.  One would not have to have intended a specific consequence, such as paralysis.  BAD HOLDING in Spivey v. Battaglia – Court held that there was no intent to commit battery since defendant did not intend to cause paralysis.  This is wrong – defendant did indeed intend to cause harmful or offensive contact and should have been battery.

6. Purpose of tort law is to deter intentional torts from outset.

7. Deliberate choice to invade rights of another is main basis of intentional tort law.

8. Degree is measured by what a reasonable person would feel, not what the victim of the act feels.

9. Generally, social ignorance does not negate intent.

10. Good faith mistake does not negate intent to commit a tort.  A mistakenly kills B’s dog while hunting wolves.  Intent was to trespass to chattels.  Therefore, A is liable to B for damages.  Ranson v. Kitner.

11. Insane person and children are held liable for intentional torts as long as they can manifest the necessary intent and carry out the act.

12. Intent can be transferred.  A intends to hit B with thrown stick but hits C instead.  A intended to hit someone, so it does not matter that it hit someone other than who it was aimed at.  Intent is still present to commit the tort of battery.  Talmage v. Smith.

13. Transferred intent can occur between intentional torts when they both fit within the trespass category (A, B, FI, TL, TC) – tortfeasor is liable for whichever tort actually occurs.

D. Battery

1. Battery – Intentional infliction of a harmful or offensive unpermitted contact with plaintiff’s person.

2. Standard is whether a reasonable person would find the contact harmful or offensive under the circumstances involved.  Football player hypo.

3. Circumstances are subject to change and determine the standard.

4. Do not have to be aware of battery.  Kissing someone while they are asleep would be a battery.

5. Intent

a. Do not have to cause harm.

b. Intent to cause contact is sufficient.

c. Intent is NOT intent to cause a particular consequence.

d. Intent is NOT just intent to act – intent to cause contact or apprehension of imminent contact is necessary.

6. Necessities of Battery

a. Intent to cause a contact

b. Caused a contact that was harmful or offensive.

c. Therefore, any time one intentionally touches another AND causes a contact that is harmful or offensive, a battery has occurred.

7. Battery is concerned with dignity interests and unpermitted invasion of another’s person.

8. Not necessary for actual physical contact with body.  Can occur through contact with something intimately connected with the body.  Plaintiff must experience contact, but defendant does not necessarily have to contact the person.  Fisher v. Carrousel Motor Hotel.

9. Mere words do not constitute battery.

10. Can have battery without assault.

E. Assault

1. Assault - Creation of the reasonable apprehension of imminent harmful or offensive contact (apprehension of immediate battery).

2. The damage of assault is mental, not physical.

3. The interest protected is the right to be free from apprehension of imminent bodily contact.

4. Elements of assault

a. Act with intent to place plaintiff in apprehension of imminent harmful or offensive contact OR to cause such contact, AND

b. Must have caused plaintiff to apprehend imminent harmful or offensive bodily contact.

5. Incorrect to call an assault “an incomplete battery”, because assault only requires apprehension.

6. Assault requires awareness of the victim.

7. Tortfeasor must have the apparent present ability to carry out the contact, so that victim is put in apprehension of imminent harmful or offensive contact.

8. Apprehension of harmful or offensive contact is dependent upon circumstances.  Toy gun late at night would create apprehension.  

9. Can have battery without assault.

10. Words and Conduct

a. Words alone are not enough to constitute assault.

b. Words and conduct are enough to constitute assault.

c. Conditional threats are generally not assaults unless the condition is one that requires giving up legal rights.

11. Must be imminent.  No assault if A threatens to hit B tomorrow.

12. Apprehension must be reasonable under the circumstances.

13. Fear or intimidation is not necessary.  Only that there is apprehension of imminent contact.

14. Tortfeasor must have the apparent present ability to contact the victim.

F. False Imprisonment

1. False Imprisonment is the intentional unlawful confinement of another against their will within a boundary with no means of escape.

a. Sufficient act of restraint

i. Use common sense approach to analysis.

b. Bounded area

i. Freedom of movement has been eliminated.

ii. Must be no reasonable means of escape.

2. Intent to confine or knowledge with substantial certainty that actions will result in false imprisonment.

3. Interest protected in FI is freedom from unlawful restraint.

4. FI begins when confinement is against will.  Big Town Nursing Home v. Newman.

5. Must be aware of confinement to constitute FI.

a. Awareness at time of confinement is separate issue from whether victim remembers incident.  Parvi v. City of Kingston.

b. There are arguments both for and against awareness.
6. Restraint/Confinement
a. Physical restraint in a bounded area
b. Physical threat to stay in a bounded area
c. Apparent authority to restrain.
7. “Moral Persuasion” is not enough to constitute restraint.  Hardy v. LaBelle’s Distribution Co. case where plaintiff voluntarily went in for questioning and did not ask to leave and was not told she could not leave.  This was moral persuasion to stay and did not constitute restraint.
8. Threat of losing job is not enough to constitute restraint for FI.
9. Conviction of crime arrested for is a complete defense to FI.
10. False Arrest
a. Claims but does not have legal authority for arrest is FI.
b. Operates under apparent authority to restrain.
11. FI may occur if one is denied means of escape by someone who has duty to do so.  In this case, inaction is enough to constitute restraint – but there must be a duty to act.  Whitaker v. Sandford.
12. Voluntary consent eliminates claim for FI.
13. Shopkeeper’s Privilege allows detention if there is 
a. Reasonable belief
b. Detain in reasonable manner
c. Detain for a reasonable time
G. Intentional Infliction of Emotional Distress
1. The intentional or reckless infliction, by extreme and outrageous conduct, of severe emotional or mental distress, even in the absence of physical harm.
2. Recovery allowed if one, without privilege to do so, intentionally causes severe emotional distress to another and is liable for emotional distress and bodily harm arising from the distress.
3. Interest protected is freedom from invasion of mental tranquility.
4. IIED does not require imminence as in assault.
5. Elements of IIED
a. Intent for IIED is accomplished by the purpose to inflict emotional distress or by the knowledge to a substantial certainty that emotional distress would result from actions.
b. Extreme and Outrageous Conduct Requirement
i. Exceeds all bounds which could be tolerated by society
ii. Circumstance specific
iii. Must be extreme and outrageous to a reasonable person.
iv. Slocum v. Food Fair Stores.  Mere insult does not qualify as creating severe distress.
v. Exceptions when defendant knows of special circumstances of a particular person and inflicts less severe treatment on them (elderly people, pregnant women, children, supersensitive adults if defendant knows of sensitivities, etc.).
vi. Limits amount of litigation.
vii. If extreme and outrageous prong is met, courts are more lenient on severity issue.
viii. Common carrier/innkeeper rule of special courtesy has disappeared.
c. Severe emotional distress requirement
i. Must show that emotional distress was severe
ii. Physical injury helps case.
iii. Aggravation of pre-existing condition does not necessarily constitute severe emotional distress – Harris v. Jones.
6. Courts are usually more receptive to claims when there is actual or apparent power over the plaintiff.
7. IIED claims in employment sector are seldom successful because of “at-will” nature of employment.
8. Victims presence must be known to satisfy intent element.  Taylor v. Vallelunga.  Presence of daughter unknown to people beating up father.  No liability for IIED.
9. Transferred intent is generally not applicable to IIED.
a. Policy prevents undue expansion of liability.
10. Damages are required to prove this tort.
a. More outrageous conduct requires lower damages.
H. Trespass to Land
1. As generally used, "trespass" occurs when either: (1) D intentionally enters P’s land, without permission; (2) D remains on P’s land without the right to be there, even if she entered rightfully; or (3) D puts an object on (or refuses to remove an object from) P’s land without permission.
2. Unauthorized entry onto the property of another.
a. Damages are presumed even if not apparent.
b. Doherty v. Stepp.  Trespass onto land of another with no apparent damages.
3. Intent required is only intent to enter onto land without permission or knowledge to a substantial certainty that entry onto land of another without permission will occur.
4. Must intend to be on property.  If you fall or are pushed onto land of another, there was no intent to enter land, and therefore, no tort was committed.
5. Trespass vs. Nuisance
a. Trespass protects against invasion of exclusive possession of land. 
i. Requires physical invasion.
ii. No actual damages required.
iii. Social utility of entry is irrelevant.
b. Nuisance protects against invasion of use and enjoyment of land.
i. Does not require physical invasion.  (Smells)
ii. Actual damages are required.
iii. Social utility is relevant.  (Having pig farms is necessary to supply pork.)
6. Objects can trespass on land
a. Particulate matter
i. Interferes with exclusive possession of land when it collects and does not pass from land.
ii. Must show actual damages for trespass (different than common law standard above).  Deters frivolous claims that would unduly limit industrialization.
iii. Bradley v. American Smelting.  Particulate matter.
b. Objects left on property
i. Considered to be trespassing if left after consent is terminated.
ii. Liable for all damages flowing from trespass.  Actual damages are not required for trespass, but damages flowing from the act of trespass are recoverable.  
iii. Rogers v. Board of Road Commissioners.  Object left after termination of consent.
7. Trespass occurs in air above property and ground below property.
a. Property rights extend above land into area immediately above property.
b. Air travel does not constitute a trespass UNLESS it enters into the immediate airspace of land AND interferes with use and enjoyment of land (combines trespass and nuisance).
c. Herrin v. Sutherland.  Shotgun fired over land.
d. Most jurisdictions hold that it is a trespass to mine under the land of another without permission.
V. Privileges 
A. If privileged, tort claim cannot be brought.
B. Most are affirmative defenses put on by defendant.
C. Defendant has burden of proof for affirmative defenses.
D. Types of Privileges
1. Consent
a. Express
i. Direct granting of consent.
ii. Doctor asks patient for permission to perform an operation.

iii. If P expressly consents to an intentional interference with his person or property, D will not be liable for that interference. (Example: P says to D, "Go ahead, hit me in the stomach – I’ll show you how strong I am." If D does so, P’s consent prevents P from suing for battery.)
b. Implied
i. Behavior, consisting of overt acts manifestations of feelings can indicate consent.  Consent can be implied from conduct.  O’Brien v. Cunard S.S. Co.
ii. Reasonable person would believe consent was granted is standard of evaluation for implied consent.
iii. Silence can constitute consent.
iv. Implied consent is highly related to circumstances.  Example:  Boyfriend asks for kiss on third date in romantic setting.  Girlfriend does not say anything.  Boy kisses girl.  Consent was implied by silence and by looking at circumstances.
v. Allows for more efficient interaction.  Otherwise, there is undue burden to obtain express consent.
vi. Implied consent is based on the customs and norms for the circumstances.  Hackbart v. Cincinnati Bengals.  Norm was not for dangerous conduct outside of the rules of game, therefore, consent was not implied.
c. Going beyond scope of consent granted invalidates the consent.  
i. Even if P does consent to an invasion of her interests, D will not be privileged if he goes substantially beyond the scope of that consent.
ii. Mohr v. Williams.  Consent granted to operate on left ear.  While in surgery doctor performs surgery on right ear.  Beyond scope of consent granted by patient.
d. Medical care providers do not have to obtain consent if:
i. The patient is unable to give express consent (unconscious, intoxicated, mentally ill, incompetent).
ii. There is risk of serious bodily harm if treatment is delayed.
iii. A reasonable person would consent to treatment under the circumstances.
iv. This patient would consent to treatment under the circumstances.
e. Consent obtained by fraud is invalid.
i. Fraud as to a essential character of act itself NEGATES consent.
ii. Fraud to a collateral matter DOES NOT negate consent.  
iii. DeMay v. Roberts.  Consent granted for doctor and assistant to be present during childbirth.  Fraudulently implied that assistant was a doctor.  Court ruled consent was obtained by fraud and was invalid.
f. Illegal Acts
i. Majority Rule – Privilege of consent does not apply.  Liable for damages arising from torts.  
ii. Minority Rule – Privilege of consent does apply.  Not liable for damages arising from torts.  Hart v. Geysel.  Executor of dead fighter in illegal prize fight not allowed to recover for death because fighter consented.
iii. Unclear which rule is more effective in deterring illegal activity.  Both have some deterrent effect.
iv. Consent is nullified when criminal law is designed to protect those in a protected class.  Example is statutory rape – there is no consent privilege allowed for defendant because act is illegal and victim is a member of a protected class.
2. Self Defense
a. General Rule – Privileged to use reasonable force necessary to defend yourself or third person against a threatened battery.  A person is entitled to use reasonable force to prevent any threatened harmful or offensive bodily contact, and any threatened confinement or imprisonment
b. Exists when there is reasonable belief that force is necessary, even though it may not be.
c. Policy is that it is impractical to not allow people to reasonably defend themselves.  Not appropriate to require authoritative intervention.
d. If battery is not imminent, there is no privilege of self defense.  Cannot defend if someone says they are going to beat you up tomorrow.  
e. Retaliation in self defense is not allowed.
f. Insults or verbal threats alone do not justify force for self-defense.  Must be some physical battery imminent.
g. Not liable if third party is injured by assertion of self-defense, unless negligent in use of force.
h. Proper use of force can include use of deadly force.
i. Do not have to retreat.  Can stand and defend.
3. Defense of Others
a. See entries under self defense.
b. A person may use reasonable force to defend another person against attack. The same rules apply as in self-defense: the defender may only use reasonable force, and may not use deadly force to repel a non-deadly attack.
c. Reasonable mistake as to whether someone needs to be defended – courts are divided on whether there is liability.  Restatement says not liable for reasonable mistake.
4. Defense of Property
a. A person may generally use reasonable force to defend her property, both land and chattels.
b. Privilege limited to use of force reasonably necessary to the situation as it appears to the defendant.

c. Deadly force generally cannot be used to defend property.  Policy is that society values life more than property.  

i. Deadly force: The owner may use deadly force only where: (1) non-deadly force will not suffice; and (2) the owner reasonably believes that without deadly force, death or serious bodily harm will occur.  (Example: D sees P trespassing in P’s backyard. D asks P to leave, but P refuses. Even if there is no way to make P leave except by shooting at him, D may not do so, since P’s conduct does not threaten D with death or serious bodily harm.)

ii. Burglary: But a homeowner is generally allowed to use deadly force against a burglar, provided that she reasonably believes that nothing short of this force will safely keep the burglar out.

d. Minority rule allows use of deadly force if warnings are posted.  This would seem to indicate that consent is present.
e. Reasonable mistake is not applicable to defense of property.  Defendant liable for injury to one lawfully on property.
f. Privilege is restricted in that cannot eject person from property into a position of unreasonable physical danger.  Can’t throw trespassing person from a train.
g. Katko v. Briney,  Elderly couple liable for injury caused by spring gun set on their abandoned property for defense against trespassers.
5. Recovery of Property
a. A property owner has the general right to use reasonable force to regain possession of chattels taken from her by someone else.
b. Privilege only available for fresh pursuit – prompt discovery of dispossession and prompt and persistent efforts to recover the property.
c. Policy issues are that it is more efficient and cost effective than to require intervention of authorities.
d. Limited to force reasonable under the circumstances.
e. Amount of force that is reasonable is less for recovery of property than for defense of person.
f. Force likely to result in death or serious injury is not allowed under privilege.
g. Hodgeden v. Hubbard.  Fraudulently obtained stove allowed to be recovered from plaintiff by force because of circumstances of drawing knife.
h. Shopkeepers have privilege to detain people suspected of shoplifting for a reasonable investigation.
i. Some courts do not allow privilege after shopper leaves store.
ii. Some courts allow within the immediate vicinity.
6. Necessity
a. General rule: Under the defense of "necessity," D has a privilege to harm the property interest of P where this is necessary in order to prevent great harm to third persons or to the defendant herself.
b. Only occurs in intentional property torts – trespass to land.
c. Actions taken for the greater good of society are privileged if result in injury.
d. Privilege exists if there is a reasonable belief that action was necessary, not that it was actually correct.
e. Policy reasons are that public officials should not have to worry about taking prompt, decisive action to prevent greater injury.
f. Does not apply only to public officers.  Privilege can be invoked by private individual if they were acting to protect public, not private interests.
g. To invoke privilege for PUBLIC necessity
i. Public, not private, interests at stake
ii. Reasonable to believe action must be taken
iii. Action taken was a reasonable response to the situation.
h. Public necessity cannot be compensated.
i. Surocco v. Geary.  Geary, mayor of SF blew up house to prevent spread of fire.  Asserted privilege of necessity and won.
j. Private interests can invoke privilege if there is a threat and response is reasonable.  Example – lost in blizzard and see a cabin.  Can assert privilege of private necessity as defense against trespass claim; however, WOULD be liable for damages (food eaten, furniture broken for fire, lock broken, etc.).
7. Authority of Law
a. Duly commanded or authorized by law prevents liability.
b. Arrest
8. Discipline
a. Need for discipline allows the privilege of exercising reasonable force and restraint.
i. Parent and Child
ii. Teacher and Child
iii. Others – Military officers
9. Justification
a. Even if D’s conduct does not fit within one of the narrower defenses, she may be entitled to the general defense of "justification," a catch-all term used where there are good reasons for exculpating D from what would otherwise be an intentional tort.
b. General defense to an intentional tort where it would be unfair to allow damages just because other privileges are not applicable.
c. Sindle v. New York City Transit Authority.  Bus driver asserted privilege of justification for detaining juveniles vandalizing a bus.
d. Where there is a duty to care for persons or property, one has the privilege to take reasonable measures to protect them.
VI. Negligence
A. Most tort actions involve negligence.
B. Four elements of negligence
1. Duty to use reasonable care
a. In most cases, duty is presumed to be satisfied.
b. All persons have a duty to use reasonable care to avoid injury to others.
2. Breach of duty
a. Failure to use reasonable care.
3. Causation 
a. The breach of the duty to use reasonable care resulted in the injury.
4. Damages
a. Requires actual damages to establish claim.
C. Negligence Formula
1. Dependant upon circumstances.
a. Golf club left in backyard was not negligent behavior because typically a golf club is not a dangerous instrument.  Lubitz v. Wells.

2. Requires design for average conditions, not extreme conditions.
a. Blyth v. Birmingham.  Did not have to design water system to function without failure in extreme, unforeseen conditions.
b. Golf course hypo.  Would need to design for lightning conditions that other golf courses design for.  Would have to take into account any local conditions.
3. Element of foreseeability
a. Duty of reasonable care depends on foreseeability of injury.
b. Probability of injury.
c. Gravity of potential injury has bearing on whether reasonable person would have taken precautions.  
d. For instance, only a very slight chance of a very severe injury would require a duty of reasonable care.
4. Precautions
a. Must weigh cost of precautions against possible cost of injury.  If cost of precautions is lower than cost of injury, there is a duty to take the precautions.
b. Chicago R.R. v. Krayenbuhl.  Should have padlocked the railroad turntable when it was know the equipment was dangerous and children had tendency to play near equipment.
5. B < P L
a. If Burden to take precautions is lower than the probability of injury multiplied by the gravity of the injury, there is a duty to take reasonable care.
b. One way to evaluate is to determine which party is the cheaper cost avoider.  
D. Standard of Care
1. General Test for Standard of Care
a. Would the reasonable person of ordinary prudence act in the same manner under the same circumstances?
b. Standard is objective, not subjective tailored to individual judgment. 
c. Standard benefits society as a whole – society should not be penalized by the acts of stupid or ignorant people.
d. Standard supports the deterrent objective of tort law and discourages those incapable of reasonable care from performing risky activities.
e. Expectations of society drive the standard of care – we do not want to have to determine how an individual person would act under a given circumstance.  The standard allows predictability.
f. Person whose conduct is being evaluated is presumed to have knowledge of ordinary, reasonable person.
2. Custom
a. Can be used to show what a reasonable person might do.  
i. Trimarco v. Klein.  Custom was to replace glass in showers.  Plaintiff presented expert testimony to indicate that failure to do so constituted negligence.
b. Not conclusive of reasonableness.
c. If customs and usage are not reasonable, there still can be negligence.  Ex. Not giving radios to boat operators was custom but was held to not be reasonable conduct under circumstances.
d. Juries can use evidence of custom to help establish reasonableness; however, it is only one piece of the evidence.
3. Emergency Situations
a. Does not EXCUSE the necessity of using reasonable care.
b. Does serve to show that reasonable care can be lessened depending upon the circumstances of the emergency.  
i. Cordas v. Peerless Cab Co.  Driver acted reasonably when he jumped from cab with gun to his head.  Not negligent when cab ran over pedestrians.
c. Even in an emergency, one can act unreasonably or negligently.
d. Emergency of defendant’s own making cancels the emergency doctrine.
4. Standard of Care for Children’s Acts
a. Children are held to a standard of care that a reasonable child of like age, knowledge, and experience would use under the same circumstances.
i. Children are incapable of meeting the standard of care of the reasonable person.
ii. Children should be allowed to be children.
iii. Expectations of children’s behavior are less than that of adults and thus, adults should exercise more care.
b. Children are held to adult standard of care when
i. They engage in activities normally reserved for adults.
ii. They engage in inherently dangerous activities.  
iii. Robinson v. Lindsay.  Child liable for negligence in operating snowmobile which resulted in loss of finger of another child.
c. Discourages immature individuals from engaging in dangerous or adult activities.
d. Encourages parents to police their child’s activities.
e. Typically, children under 4 are incapable of negligence.
5. Standard of Care for Physically Handicapped
a. Standard of care for physically handicapped is what the reasonable, handicapped person would do under the same circumstances.
b. Testimony would be required indicating what the reasonable handicapped person would do under the same circumstances.
i. Roberts v. State of Louisiana.  Court found that blind man not using cane inside building with which he was familiar was exercising proper standard of care for blind person under the circumstances.  Not negligent behavior.
c. Expectations regarding behavior of handicapped individuals allow others to take precautions to reduce chance of injury.
6. Standard of Care for Mentally Handicapped
a. Typically, mentally handicapped are held to normal standard of reasonable care.
i. Policy Reasons
1). Two innocent parties.  The person performing the injurious act should be held responsible.
2). False claims for mental disability are harder to disprove than claims for physical problems.
3). Encourages those responsible for care of mentally ill to control their behavior.
4). Difficult for society to adjust expectations for mentally ill, as opposed to ease for adjusting expectations for children or physically handicapped.
5). Difficult to ascertain what EXACTLY would be entailed in reasonable care for mentally handicapped individuals.
b. MINORITY Rule – Persons suddenly struck with mental illness are not held to reasonable person standard.
i. Breunig v. American Family Insurance Co.

7. Standards of Care for Professionals
a. Generally, the standard of care for a professional is stated as “that of the ordinary, competent member of the profession in under similar circumstances.”
b. Standard is modified accordingly if professional indicates they are a specialist.  More is expected of specialists.  “A reasonable heart specialist under the circumstances.”
c. Conduct of attorneys
i. Cannot be liable for mere error of judgment or for a mistake in point of law not settled by the court of last resort in state or on which reasonable doubt exists.  Hodges v. Carter.
ii. Three areas where professional conduct may be questioned
1). Possession of knowledge or skill
2). Exercise of best judgment
3). Use of due care
iii. Continuum of care
1). Missing statute of limitations is always malpractice.  Mechanical matters.
2). Discretionary conduct (questions asked of client, etc.) is normally not malpractice.
iv. To satisfy standard of care for professional, their conduct must conform to custom in that location.  Compliance with customary standard of care is not negligent.
v. For attorney malpractice cases, the plaintiff must show that but for the mistake, the case would have been successful.  Therefore, the plaintiff must prove:
1). There was malpractice
2). The merits of the underlying case.
vi. Informed consent – attorneys have a duty to inform clients of personal interests that may affect judgment.
d. Conduct of physicians
i. Must show that physician failed to perform to standard of care for a similar location under similar circumstances – MAJORITY RULE.
1). Boyce v. Brown.
ii. Must show that physician failed to perform to national standard if there is national accreditation – MINORITY RULE.
1). Morrison v. MacNamara.
iii. Negligence can never be presumed in the case of medical malpractice.  It must be proven by expert testimony and must indicate that standard of care of the location was not used.
iv. How another physician would have handled case is inappropriate to decision as to negligence.  Must show that local standard of care was not followed.
1). Boyce v. Brown.  Other doctor’s testimony failed to prove that local standard of care was not met.  
e. Doctrine of Informed Consent
i. Doctrine states that patients are entitled to all information material to their decision to have or not have treatment.  Nature, consequences, risks or medical treatment.
ii. Two focuses
1). Physician focused – What the reasonable physician would have disclosed under the circumstances.  MAJORITY RULE.
2). Patient focused – What the reasonable patient would want disclosed in order to make an informed decision.  MINORITY RULE.
iii. Patient focus allows patients to protect interest of self-determination.
iv. Three exceptions to general rule of disclosure
1). Information is known or should be known by everyone or by the particular patient.
2). If Information would prove detrimental to the patient – ie. An emotional freak-out.
3). Emergency or incapacity situations.
v. Three elements must be proven
1). Injury – Risk that patient was not warned of actually occurs.
2). Causation – Would not have gone through with surgery if given the information.
1. Objective – Would the reasonable person gone through with the treatment under the circumstances?
2. Subjective – Would this patient have gone through with the treatment?
3). Breach – Physician breached duty to inform (either physician focused or patient focused).
vi. Two possible standards for causation
vii. Informed consent would not be battery because there is a degree of consent involved in the procedure, even though all risks were not communicated to the patient.
viii. Informed consent includes disclosure of personal interests unrelated to patient’s health or treatment that may affect medical judgment.
1). Moore v. Regents of the University of California – Doctor sold cells of patient who was not informed.
8. Standard of Care for Common Carriers and Innkeepers
a. Held to higher standard of care.
b. Only have to show slight negligence for common carrier or innkeeper to be liable for negligence.
c. Must have relationship between plaintiff and defendant.
9. Standard of Care for Owners/Occupiers of Land
a. Only used when defendant is owner/occupier OR there is privity with owner/occupier.
b. Privity exists for
i. Family members
ii. Employees
c. Injury usually occurs on the land that is owned or occupied.
i. Must ask what caused the injury?  Was it caused by an activity or a dangerous condition?
1). If plaintiff was injured in an activity, the type of plaintiff is irrelevant. 
2). If plaintiff was injured due to dangerous condition, the type of plaintiff does control what standard of care is used.
d. Types of Plaintiffs
i. Undiscovered trespasser – no duty owed to undiscovered trespassers and thus, no standard of care.
ii. Discovered trespasser – if injured by dangerous condition, the owner/occupier is responsible for injury by artificial conditions involving a risk of serious injury that are known to the defendant
iii. Licensee (one on land for their own purposes such as a social guest) – if injured by any dangerous condition that the owner/occupier knows of, the owner/occupier is liable for injury
iv. Invitees (someone who is on land for purpose of owner/occupier) – if injured by any dangerous condition that the owner/occupier should have known of, the owner/occupier is liable for the injury.  Implicit is reasonable inspection of premises.
e. Owner/occupier must
i. Warn of danger
ii. Remove dangerous condition
f. No liability for obvious dangerous conditions.
g. Attractive nuisance
i. Must prove that child did not understand risk.
E. Aggravated Negligence
1. Degrees of care
2. Degrees of negligence
3. Willful, wanton, and reckless conduct
F. Rules of Law
1. Rule of law can be applied more easily than “reasonable, prudent person standard”.
2. Sometimes results in inappropriate or unfair consequences.
a. Pokora v. Wabash Railway Co.  Previous cases had established precedent that people crossing railroad tracks must exit their vehicle and look for train.  This rule of law was inflexible and did not fit all circumstances.
G. Violation of Statute/Negligence per se
1. Courts sometimes use duty imposed by statute to establish what a reasonable person must do under the circumstances.
2. Statute is a shortcut method for determining duty of care.
3. Violation of statute/negligence per se will be conclusive presumption of negligent conduct by the defendant.
4. If courts use violation of statute, negligence per se applies.
a. If actor violated duty of care imposed by statute, there is negligence per se.
b. Osborne v. McMasters.  Employee violated statute requiring poison to be labeled as such.  Therefore, they were negligent per se.
5. Violation of statute or regulation is negligence per se when
a. Violation results in injury to a member of the class the statute or regulation was designed to protect, and
b. Harm is of the kind that the legislation intended to protect.
c. Is legislation appropriate to impose tort liability for violation of statute?
i. Is there a common law duty of care owed?  If yes, helps plaintiff’s case.
ii. Does application create liability without fault?  If yes, hurts plaintiff’s case.
iii. Whether injury results directly or indirectly from violation of statute?  Directly helps plaintiff’s case.
iv. Whether liability would be disproportionate to seriousness of conduct (as measured by criminal liability)?  Yes hurts plaintiff’s case.
v. Does statute clearly define what prohibited or required conduct is?  Yes helps plaintiff’s case.
d. Perry v. S.N. & S.N. – Child molestation case where there was a statute imposing duty to report abuse.
6. Judge decides if statute provisions can be used as standard for reasonable care.
7. Excuses for violation of statute or negligence per se
a. When compliance with statute would be more dangerous than not complying with statute.
b. Compliance is impossible.  Blind person crossing street example.
H. Effect of Violation of Statute – Descending order of deference to legislature.
1. Violation of statute is conclusive evidence of negligence.
2. Rebuttable presumption - Proof that party violated statute creates a presumption of negligence that is rebuttable.
a. Also called negligence per se with excuses.
b. Majority rule.
c. Judge decides whether violation is negligence per se.
d. Jury decides whether excuses are applicable.
e. Excuses could include (Section 288A of Second Restatement) – not limited to these:
i. The violation is reasonable because of the actor’s incapacity.
ii. He neither knows nor should know of the occasion for compliance.
iii. He is unable after reasonable diligence or care to comply.
iv. He is confronted by an emergency not due to his own misconduct.
v. Compliance would involve a greater risk of harm to the actor or to others.
3. Presumption of negligence.  No set list of excuses.  Jury is asked to determine if it was reasonable for defendant to violate statute under the circumstances.
4. Violation of statute is merely evidence of negligence that jury can disregard at their discretion.
I. Proof of Negligence
1. Two possible ways for defendant to be negligent in “slip” cases.
a. Notice – Knew of should have known about condition and failed to remove within a reasonable time.
b. Defendant actually created condition.
2. Direct v. Circumstantial Evidence
a. Circumstantial is used when there is no direct evidence to prove negligence.
b. Circumstantial consists of evidence by which a jury could reasonably infer conclusions.
3. Nature of a particular operation may be, in itself, negligent.  
a. Jasko v. F.M. Woolworth.  Serving pizza to customers in line on wax paper was negligent conduct.
4. Res Ipsa Loquitur

a. “The thing speaks for itself.”
b. Used to get case to jury when plaintiff cannot point to evidence of specific act by defendant that was unreasonable or negligent.
c. Mere fact that incident occurs is evidence of negligence.
d. Facts can be inferred from other facts.
e. Jury could infer that accident was caused by negligent acts of defendant.  Byrne v. Boadle.  Drum of flour fell out of window onto pedestrian below. 
f. When does res ipsa loquitur apply?  Plaintiff must show:
i. That in ordinary course of events, the accident would not occur but for negligence, and
ii. Defendant was in exclusive control of instrumentality causing injury. 

1). McDougald v. Perry.  Tire came out of holder and hit plaintiff.  Met requirements.
2). Larson v. St. Francis Hotel.  Plaintiff failed to show that hotel was in exclusive control of furniture.
g. Expert witness testimony is not always required – common experience and general knowledge may be enough in some cases.
h. Plaintiff does not have to eliminate all other possible causes.  It is enough if a reasonable jury could conclude that it was more likely than not to be negligent conduct.
i. Generally, plaintiff cannot bring res ipsa loquitur against multiple defendants
i. Exception - All defendants who had control over a patient’s body or instrumentalities that might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct.  Ybarra v. Spangard.
j. Res ipsa loquitur application

i. MAJORITY RULE - Jury is free to choose the inference of defendant’s negligence in preference to other permissible or reasonable inferences.  Does not automatically allow recovery of damages when res ipsa loquitur is established.  Sullivan v. Crabtree.
ii. Minority RULE – Res ipsa loquitur is presumption of negligence but defendant

iii. Minority RULE – Defendant must produce evidence that they 

VII. Causation in Fact (Actual Causation)

A. Must handle causation in fact prior to proximate causation.

B. General rule is to ask “but for” the negligence of the defendant, would the injury still have occurred.

C. In order to be held liable for negligence, the defendant’s negligent act must be a substantial factor in bringing about the harm.  If harm would have occurred irrespective of the negligent act, then it was not a substantial factor and there would be no liability for negligence.  Perkins v. Texas and New Orleans Ry. Co.

D. Plaintiff does not have to prove absolute certainty, only that it is more likely than not to have caused injury.

E. Evidence, including testimony by expert witnesses, must be sufficient for a reasonable jury to conclude that it was probable, not just possible, that negligence caused the injury.

1. Kramer v. Wilkins – expert witnesses testified that trauma only had a 1% chance of causing cancer.

F. Plaintiff bears burden of proving that negligence caused the injury.

G. To rebut plaintiff’s claim, defendant can show that there are other likely causes of the plaintiff’s injury other than negligence.  Wilder v. Eberhart.

1. Evidence must be stronger than just what “might” have occurred.

H. Medical Misdiagnoses Cases – Exception to “But For” Causation

1. Typically difficult to prove “but for” causation.  

a. “But for” the defendant’s failure to diagnose the problem in a timely manner, the injury would not have happened.

b. Plaintiff would still have suffered injury even without misdiagnosis.

2. Courts sometimes modify “but for” test under rationale that if physicians can escape liability, there is not deterrent effect.  Herskovits v. Group Health.

a. Substantial factor test.

i. Misdiagnosis was a substantial factor in the injury suffered by the plaintiff.

ii. Typically limit to medical malpractice combined with death of plaintiff.

b. Loss of chance/opportunity test

i. Defendant caused some loss of opportunity and damage award should be made accordingly.

ii. Tends to overcompensate plaintiffs who would have died anyway.

iii. Tends to undercompensate plaintiffs who would have survived.

I. Toxic Exposure Cases – Exception to “But For” Causation

1. Difficult to prove that “but for” the negligence of the defendant, the plaintiff suffered an injury.  Usually only has statistical evidence.

2. Supreme Court mandated a two-part test for expert testimony in Daubert v. Merrell Dow.

a. Difficult to get expert testimony into trial.
b. Components

i. Whether expert testimony reflects good science?

1). Whether research was done independently of the lawsuit?

2). Whether research has been subject of peer review and scrutiny?

3). Whether research is accepted as good science by some objective source?

ii. Whether expert testimony is relevant to determining negligence of the defendant?

1). Whether expert can testify that either 1)toxic exposure caused the plaintiff’s injuries, or 2)toxic exposure doubled the incidence rate of injury?

2). Doubling of incidence rate results in the toxic exposure being “more likely than not” to have caused plaintiff’s injury.

c. Judge determines if testimony is admissible and serves as a gatekeeper.

J. Concurrent Causation

1. Multiple insufficient causes.

a. Hill v. Edmonds.  Driver of car negligently hit truck that was negligently parked in street without lights.  Both driver and truck owner negligent as to plaintiff’s injuries.

b. Both defendants have “but for” causation as to the plaintiff’s injuries.

c. Both defendants are negligent.

d. No defense that another was negligent.

2. Multiple sufficient causes.

a. Anderson v. Minneapolis St. Paul R.R.  Fire caused by defendant merged with fire of unknown origin.  
b. Each cause was sufficient to result in the injury.
c. Neither cause was a “but for” cause.
d. When causes combine to cause damage, and either alone would have caused damage, both defendants are liable if negligence was a substantial factor in causing the damage.
3. Problems with Determining Which Party Caused the Harm
a. Shifting burden of proof to defendants.
i. Where two or more defendants commit substantially similar negligent acts, only one of which harmed the plaintiff, the burden of proof shifts to each defendant to prove that they were not negligent.  Summers v. Tice.
ii. If defendants cannot prove that they were not negligent, they will be held liable.
iii. Requires ALL defendants be brought before the court.
iv. Some jurisdictions reject this theory.
v. Rationale
1). Burden should rest with negligent parties, not innocent victims.
2). Defendants are in better position to prove that they are not negligent.
b. “Market Share” Approach to Liability
i. Sindell v. Abbott Laboratories

ii. Plaintiff must bring before the court, a “substantial” amount of the market share defendants.  
iii. Burden shifts to defendants to prove they were not negligent.
iv. Liability would approximate the defendants market share.
v. Defendant would only be liable for % of damages as determined by their % market share.  Example $1,000,000 award and four defendants had 20% each of market.  Each would be liable for $200,000.  Plaintiff would NOT get the 20% that was not accounted for in the defendants before the court.
vi. Approach has not expanded past drug context – specifically, DES cases.
vii. Asbestos claims do not fit here because the products vary so widely.
VIII. Proximate Cause
A. Part of Third element of negligence
1. Duty
2. Breach of duty
3. Causation
a. Causation in fact
b. Proximate cause
4. Damages
B. Impossible to come up with a test or rule for proximate cause.
C. Idea behind proximate cause is limiting range of liability based upon public policy and fairness.  There is a point where defendant will not be held liable for negligent act.  This is a way for a jury to let a negligent defendant not be held liable based upon a lack of foreseeability.
D. Policy behind doctrine is that liability would be unduly burdensome and would discourage socially useful conduct.
E. Even if there is a perfect chain of “but for” causation, under proximate cause, the original cause would not make that defendant liable.  Birth control hypothetical – but for the birth of this person 80 years ago, their grandchild would not have negligently ran a stop light and hit someone.
F. Generally, proximate cause is an issue for the jury to decide.
G. Courts will generally weigh policy issues using B < P x L formula as a guide.
H. Defendant is not liable for remote or unforeseeable injury caused by their negligent conduct.  Ryan v. New York Central RR

1. Exception
a. When unforeseeable consequences follow from physical injury to plaintiff, the defendant is liable for all injuries stemming from original injury.  This is called the “Eggshell Skull” theory.
b. Psychological or emotional injuries arising from original physical injury would also be allowed in most jurisdictions.  Bartolone v. Jeckovich

2. Overall, defendant takes plaintiff as he finds him.
I. Defendant is liable for harm directly caused by negligent actions without intervening causes.  Degree of harm is irrelevant.  
1. In re Arbitration Between Polemis and Furness, Withy & Co. Ltd.  Defendant was liable for the negligent conduct of allowing a plank to fall into the hold of a ship filled with gasoline vapors that created spark and explosion, destroying the ship.
2. Rarely used today.
J. Reasonable foreseeability of the kind of harm.
1. This is most prevalent test for proximate cause.
2. Consistent with what is just and fair.
3. Defendants should be liable for consequences that are reasonably foreseeable.
4. Ask 
a. “Whether defendant at time he acted could foresee the risk that injured plaintiff?” or
b. “Did the risk that made defendant’s conduct negligent cause the plaintiff’s injury?”
5. Wagon Mound #1 and Wagon Mound #2

a. Social utility
b. Cost of prevention
c. Likelihood of injury
d. Gravity of injury
6. Some courts have held that kind of harm itself must be reasonably foreseeable, not just the manner in which the harm came about.
K. Unforeseeable Plaintiff
1. Dealt with by either duty of care or proximate cause
a. Duty of Care
i. Palsgraf v. Long Island R.R. Co. Majority
1). No duty of care to unforeseen plaintiff, thus there is no claim for negligence.
2). There is always a duty, except where the plaintiff is unforeseeable.
3). Duty is owed only to those people who may be foreseeably injured by negligent conduct of defendant.
ii. Duty is almost always a matter of law decided by judge.
iii. Frequently used in cases of unforeseeable plaintiffs.
b. Proximate Cause
i. Palsgraf v. Long Island R.R. Co. Dissent
1). Duty of care owed to public in general and therefore, must deal with unforeseen plaintiffs under proximate cause.
2). The question then becomes whether the harm to the plaintiff was reasonably foreseeable.
2. Policy decision that under Palsgraf majority rests with judge, while under Palsgraf dissent, it rests with the jury.
3. Courts are split as to how to handle.
4. Almost always, if the plaintiff suffers a physical injury as a result of the defendant’s negligence, the defendant will be found to owe a duty of care to the plaintiff.  EXCEPTION is that some courts will not find a duty of care to an unforeseen plaintiff.
L. Intervening and Superseding Causes
1. Intervening act is one that occurs between defendant’s negligent act and plaintiff’s injury.
2. Most proximate cause issues arise where P’s injury is precipitated by an "intervening cause." An intervening cause is a force which takes effect after D’s negligence, and which contributes to that negligence in producing P’s injury.

3. Sometimes, this intervening act serves to break chain of causation and sometimes it does not.
4. If intervening act is a normal and foreseeable consequence, the chain of causation is not broken and the defendant is still liable.
a. If D should have foreseen the possibility that the intervening cause (or one like it) might occur, or if the kind of harm suffered by P was foreseeable (even if the intervening cause was not itself foreseeable), D’s conduct will nonetheless be the proximate cause. But if neither the intervening cause nor the kind of harm was foreseeable, the intervening cause will be a superseding one, relieving D of liability.

5. Superseding acts break chain of causation.
6. Some, but not all, intervening causes are sufficient to prevent D’s negligence from being held to be the proximate cause of the injury. Intervening causes that are sufficient to prevent D from being negligent are called "superseding" causes, since they supersede or cancel D’s liability.

7. Intervening act does not relieve defendant of liability when risk is very same act that renders the defendant negligent.
8. A person must foresee the normal consequences of his conduct, but is not responsible for extraordinarily negligent acts of third persons.
9. Defendant contractor was held negligent when driver who had seizure ran through construction site and injured worker.  Court held that negligent operation of motor vehicle by driver was not a superseding cause because it was foreseeable that a vehicle could enter the site and the contractor negligently failed to maintain a safe work site.  Derdiarian v. Felix Contracting Corp.

10. “Acts of God” as Intervening Cause
a. Generally, if failure to maintain or adequately safeguard against acts of God based upon circumstances, act of God is NOT an intervening cause.
b. Must be reasonably foreseeable that injury could occur; however, the specific type of injury must not be foreseen.
i. Airplane out of fuel and volcano hypo.
11. Illegal Acts as Intervening or Superseding Cause
a. Criminal acts by third party are generally unforeseeable and thus may constitute a superseding cause of plaintiff’s injury.
i. Exceptions
1). Defendant, by contract or otherwise, is under a duty to protect plaintiff against criminal misconduct and fails to do so.
2). Defendant’s affirmative act destroys or defeats a protection that plaintiff has placed around his person or property to guard them against crime.
3). Defendant brings into association with plaintiff a person whom he knows or should know to be peculiarly likely to commit crime, under circumstances creating a recognizable unreasonable risk that he will do so.
4). Defendant has taken custody of a person of dangerous criminal tendencies and fails to restrain him.
12. Suicide as Intervening or Superseding Cause
a. An act of suicide, as a matter of law, is not a superseding cause in negligence law.
b. If person is incapable of resisting impulse to commit suicide, the suicide is NOT a superseding cause.
c. If person acts rationally in committing suicide, the suicide IS a superseding cause, negating the liability of the original tort-feasor.
13. “Rescue Doctrine” and Intervening/Superseding Causes
a. Rescue doctrine is the notion that danger invites rescue. 
b. Rescue doctrine allows injured rescuer to recover against initial tort-feasor.
c. Rescue doctrine has two purposes
i. Eliminates defense that rescuers are unforeseen.
ii. Eliminates presumption that rescuer assumed risk of injury.
d. Rescuers become foreseeable to tort-feasors under this doctrine.
e. Law wants to encourage rescues and permitting recovery for injury is one way to accomplish this.  Rescuers are not punished when they are injured by having to bear cost of injury.
f. Elements of rescue doctrine
i. The defendant was negligent to the person rescued and such negligence cause the peril or appearance of peril to the person rescued;
ii. The peril or appearance of peril was imminent;
iii. A reasonably prudent person would have concluded such peril or appearance of peril existed;
iv. The rescuer acted with reasonable care in effectuating the rescue.
g. Courts will consider the circumstances involved, but will generally give the rescuer the benefit of the doubt.
h. General rule is that there is no duty to rescue.
i. Courts have invoked policy of deterring suicide by allowing a rescuer to recover for injury sustained in rescue of suicidal person.
j. “Firefighters Rule” – Some states do not allow professional rescuers to sue a negligent defendant.
k. Attempting to alleviate harm caused by defendant – physician who aggravates injury caused by negligence of defendant is not liable.  Original tort-feasor remains liable.
l. Second injury caused by weakened condition resulting from first injury – original defendant is still liable for second injury.
M. Public Policy
1. Some courts hold defendant liable based on a duty of care owed to a third party as a policy matter.
2. Social Hosts and Intoxicated Guests
a. MAJORITY of courts indicate that a social host does not owe a duty of care to a third person for injuries caused by an adult guest who becomes intoxicated and negligently injures another.
b. Minority of jurisdictions hold a social host liable.
c. Almost all jurisdictions indicate that a social host DOES owe a duty of care to a third person for injuries caused by a MINOR guest who becomes intoxicated and negligently injures another.
d. Public policy is to discourage drunk driving.
e. MAJORITY of courts hold that intentional and voluntary intoxication of an adult is a superseding cause relieving defendant social host of liability.
3. DES Liability for Later-Conceived Children
a. An injury to a mother which results in injuries to a later-conceived child does not result in a cause of action against the original tort-feasor.
b. No duty of care is owed to a person not born or not in-utero.
IX. Duty of Care
A. In most negligence cases, duty of care is presumed.
B. Duty is always a question of law for the court.
C. First General rule for duty of care
1. If a person takes an affirmative act, he has a duty to use reasonable care to avoid injuring others.
D. Exceptions to First General rule for duty of care
1. No duty is owed to an unforeseeable plaintiff.
2. No duty of care is owed to a third party in a professional situation if extension of duty would undermine duty of care to client.
a. Courts do not want to impose a duty of care that will conflict with the primary professional-client relationship.
E. Privity of contract
1. Nonfeasance
a. Generally, when there is only a promise and a breach of that promise, there is no tort action.  There is a contract action.
b. Exceptions
i. Common carriers who breach a duty of care to the public are liable in tort.
ii. A defendant who enters into a contract without the intention of fulfilling the contract commits the tort of deceit.
2. Misfeasance
a. When the defendant misperforms the contract, the possibility of tort recovery is increased.
3. OLD Law
a. The right to recover damages for injuries suffered when a contract is breached is confined to the parties who entered the contract.  No duty of care is owed to third persons not party to a contract.  Winterbottom v. Wright.
4. If an object is reasonably certain to place life and limb in peril, it is dangerous and if there is knowledge that the object will be used by persons other than the purchaser, the manufacturer is under a duty to make it carefully.  MacPherson v. Buick Motor Co.

F. Second General Rule for duty of care
1. There is no duty of care owed if a person does not act.
G. Exceptions to Second General Rule for duty of care
1. If there is a special relationship between the parties (ie. Invitee) or control by one party or custody by one party, there is a duty of care.
a. Special relationships still matter when talking about failure to act negligence.
b. Ayers v. Hicks.  Boy got fingers stuck in escalator and store was found negligent in slow response to situation.
c. A good way to think about this is “who is in a better position to avoid harm as situation evolves?”
d. Duty to warn when there is control or custody over third person.  Sexual abuse case and Tarasoff case.

2. When there is a voluntary assumption of responsibility and reliance upon this.
3. When a defendant negligently injures another, they have a duty to aid the injured person.
4. When the defendant innocently injures another, they have a duty to aid the injured person.
H. Pure Economic Loss
1. Pure economic loss is loss that cannot be traced to physical injury or damage to property.  
2. Courts follow general rule that in order to recover for economic loss, there must be physical injury or damage.
3. No duty of care is owed to plaintiffs who suffer pure economic loss.
4. Policy is to limit scope of liability to those parties who suffer physical injury.
